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ali(uot eandem materiam concernentcs non antea typis 
traditae fparfim hic leguntur . 
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IL.VSTRISSIMO 

E" REVERENDISSiM O D. 

D.PET^O S.R.E.C-ARD; ALDOB\ANDlNO, 
ic S.Rauen>mte?ijis Ecclcjia Archiepifiopo, 

Patrono fingularitfimo. >; 
BA.RTOLOMAEVS SCAPVCCINVS, 

iv... :I 

INGVLARIA non tap tum bch 

ncficia , verum ctiam fummi gr$- 
dus liQpons, a ce , incredjbili tua 
iolum munificentiapermoto,ad 
mc^nondum tuorum numerofa- 
mulorum afcriptum, nonmultis 
ab hitr mcnfibus dclati, efficiunt,vtnedicam, de 
paripo tantisinmeoflficijs,atquemeritisrcfci:cn- 
da gra:ia nunquam non cogi tcm^fed in animo diti 
nottique voluam, qua rationc cxiguam faltcm 
gljquanmeae, quam tibi luredebeo, obkruarj- 
liae pixbcam %njficatjoncm 5 q^p4nifi,pr*ft,v 
icm ^ingrati animi< vitij lab$ me coinqujnatum 
• * 2 habc- 
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haberem $ pnefertim cum tua fponte^ ante 
commemoraui, me, tibi nondum famuyntem , 
quin potius ignotum, hac nobihpubliciurisci- 
uilis fapientia: icftom dignitate m hadnoftra; 
Kauennat. Ciuitate condecorandum ciiftima- 
ucris . Quare tam ingenti tuorum meijtorum 
magnitudine tibideuinftus,acriquadanL 5Cin~ 
fcfla follrcitudine intime torquebar meumip- 
fccogitans, quidnam aggredi, nccnon erfice- 
re fimul poflem , quod tibi gratum foretlHuiu^ 
feemodi cogifatiotnum flu<ftibusdiuexaaj&, non» 
nullas meas clucubrationes^imbccilhsiifeenio- 
li mei viribus confonas , recordatus (ui£ qua* 
Rauenwein meaPatria, caufas publiceHcfen- 
dens , non modo quottdiana exercitationtcom- 
probaui, fed ctiamdiligenti confideratioi^fum 
coiucmplatus 5 Has lgitur , qualefcunqii fint, 
tibi Cardin. Amplitfime , cerifui dicandaslqua* 
breufcompendioin hunclibcllum, dcvijliSak 
uiano inteFdiftoinfcriptum , cOegi , 6C cimpi- 
-Jdui , quapropter tc enixe flagito, vt hof cxilc 
fa trs munufculum , libenti , hilariquc anirjo ac- 
cipias^quaquc folcs iitiufmodi tuorum clickium 
©pera, benignitate refpiccrc, hoc quoqtctuis 
vbique patrociilijs dcfcndcndum fufcipi^sscu-; 
ius cxigwatcm tua amplitudine augcntlam^ 
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INDEX RERVM 

AC NOTABILIVM 

OMNIVM j^K AE CO^TINE^TVR 

in boc Traclatu, 

DE VTILI SALVIANO 

INTERDICTO- 

• • ■ , • » 

A poft* actiombtts perfinaUbuS; 

ibidemnn.f. 

j3 c TIONE perfo - *Actio perfiuaiis vbicunquc datur % 

^O^XnHi naU fnblataper intratbypotbeca i quaiiJ.nu.$* 

ffx/^A >i» prsfcrtpttonem , Ub.t. - > 

*;-/V r ' T ^ tantum *Actt9 Seruiana cTt tudtnum pett- 

^r^Jsf^ » bypotheearta y tj. torium^ quafi.j . //ir* / . nume- 

Jj./tb.i. nu.j. roj. 

Aclio vHUs,& diretta an ex men- ^Additio probanda eft harcditatis % 

tc, anverbts-% vel ex tnterprcta- vbt quts agit S.dutat.o interdi* 

tione detur .ibid.nu.2 . cto ad bona harcd.s per defun- 

Attio vttlts ejuod effettum non dtf- cti obltgata^qunst.2. Itbro 2.nn~ 

fert abatttoncdtrccJd) ibidem mero +. f 

num.j. \^igens Saiuiano intcrdiCtorepel- 

Attto perfonalis nonfecjutturfun- htur exccfttonc > quod rcs ftt 

dt pofcfiorcm , qualt. +.libro i . mobtits. quastio. 1 1 Mbto j . nu- 

num:**. i meroi. 

LAlcfiones realcs dc directo fnpt op- Annullato principaU , annuUatur 
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Indcx 

quoque hypothecx xccefforix. q. chix^ etixm quoad effc&umdc- 

i sMb.2.nu.+. uotutiuum , ibi. num. i.y.Con- 

Annud prxHdtio .alU esl reatis^ trarium,nu.S . 

alta perfonalis 3 quxft. i j Mb. z . AppelUtio datur in poffcffmo pro - 

num.i. . ■ ft , ucniextu ex contracJufitcus tx- 

Anterioritas^ tmpedtt immifisione men in SaluUno intcrdt&o.q,4. 

in Saluiano interdtcto y qux/t. i . tib,j .nu.s 

ttb 2.nu.\. Author debet intimari ad ejfettum 



Antcrtoritas hypothtcx dtteritis no 
eft ddmittenda in SaluUno in- 
terdkto quxH:x .ttbrv 2\ numc- 
ro+. 

Arttcuti funt formandi exnxrrx- 
tis tn kbello > qttxft. xj.ltb. i ,nu - 

TKCVQ i . - * - '■ 
Appcttatio datur x tkfuidattonc , q. 
12 ttb.j nu.j. 



hdbendi regreffum dc euic7ione y 
q.iiMb.i.nu.r^ ...... ... 

Author compdrcns in iudich ad de 
fcnfam admtttitur *^uth§rein- 
utto,non tamcn animo nouandi. 
tbi.nu.2. 
Auchortxudxtuscomfaret iniudi- 
cio dltero de tnbus modts.tbt.nu> 
mero j. 



Appcllatio admittitur in poffefforio ^tuthor taudattts non eft citwdus 
deiureCxnonico^quxft.T. ttb.j. *b *&ore pojiquam comptruit 



num.j. 

Etiim quosdeffectum fufpenfi- 
uum.fub nu.2. 
Appellatio de iure Ciuiti prohihe- 
tnridqnoiibit poftfforio .ibid. 
num.j. 

Et fit excctttio, non obftante af- 
ftt/xtione.ibi.nu.jf 
Nfft fittt inhibitum ittdtci ad 
cfhcm^qut&tuncextcutioejfct at 
tentata demee adhibeatur cogui- 
tio.ibt.nu.j. 
K^fppeliatio etp nondeturin poffcfi 
forio y datur tamen ab emergen- 
tibus. quxsHont 1 2 . ttbrffj. nu- 
mero +. 

Appttlatioin pofftjfotroprohibetur 
jecundum ConJtHtutionem Mar- 



in adis dd defenfiam Aei.tbi.nu~ 
mero /. 

jluthor tattdatus potejt ad obtincn 
dam viftoriam fubminiflrare 
iura rn actis emptoriyVttttitci 
iudichm ettictionis % ibi. nume- 
ro 7. 

Authentica facramenta pubetum 
declaratur. quxft. i f. Itba tUh 
mcroj. 



E 



BOnaemphytenticx veniunt in 
gcncraU obttgxtione bano ■ 
rum. /fkxst. i o . libro 2. nume- 
roi.4. 

Bort* 
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RcrumNdtabiliumr 

Bona emphpeutica non veniunt im libr$ j.numero 3. 

genera/i obligat/one,vbi eft pr$- Cauti$ eH praftanda per Acl$- 

htbita*//cnat/$<uamlaKfum- remin cafufttccumbentUJtn 

pto vocabu/o,ib/ nu.6. pojftjfor/o fuccubuertt poQcJJor, 

Bonaemphyteuticanonveniuntm quasitone P./tbro fecundo ,nu- 

genera/t obltgattone bonorum , mero 5. 

zbtprtbtbefurhypothecar/, & Cefstonario daturvtt/e Sa/uianum 

ob/tgaybt.nu. 7 . interdtctum,qusj/.tt.ltb.t.>m- 

Bona emphyteuttca ventunt tnge- mero 2 . 

neralt obltgattoncbonorum/tob .Ccfst$n$nesl necejftria /nterpri- 

J/gatus n$n habet altabona t tbi. mum djecundttmcredttorcm, 

num.%. quoadcjectumcxctpic»d h q.6. % 

Bona emphyteutica venittnttnge- itb.2 nu,+. 

neralt obltgationc bonorum, vbi Cttat/o eft necejftria Jo/ummodo 

adest tiatutum, quodpojstnt a contra cum , qutpra;ehd:t tate- 

Itcn^bt nu.p. rejfe prtnciylttcr temporc mott 

Bona fudaUa nec nltcnart ,nec oh tudtc^no /ecundar/$, q 23Mb. 

Itgart pojfunt. ncc ven/unt inge 1 .num 6 . 

ncra/t obltgattone bonorum, q. C/aufrda(ucmrefccre)uisimpor- 

n.ub.2.nu.r. tan;ta,qu*jitonc tgMbro tjoth 

Bona haredts non vcniunt ingcne- mcro 2. 

ralt ob/tgattone bonorum , qua- C/au/uUfa/utares , qu* tn /toeUo 

Jiiouc i2./ibrofecundo y nume- ponuntitr, multumoperantur tn 

„ z . matertapo/S-efory , &petttor jfy ^ 

Bona harcdts an pofsint per deftn- q.2 1 Mb. 1 .ntt. 6. 

ctum obltgari , tbt.numcro ter- ClaujuU Jalutares , in iibe^/o appo- 

fjl Jit£,non operantur regulartter 



C mero2. 

. ».% »*• •• • 



ClaujuU falutsres habent ejfectn^ } 
vt ittdex pojstt fronunttarc fu- 

CAnteU, vtnonadmittatur fer nonpclu/sjblnumeroquar 
cxccpti$,quxaLas uonde to. 
bctadfnttti.qustftiQ.2Mb. C/aufuUfa/utares operan/ur , vt 
t.num.s. cenjeatur e/ecta vsame/tor./b/. 

Cautela , vt prius conuenUfur de- num.3 

ktor,qukmpoJfeJfor qu*tt. j 9 . CUuju/a conftitutinihil$peratur, 
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vbi conHitttSarlus n$n probxt C^fi^fiofitctaintervirum^rvxff 
eonstitucrttem pofscdtfsc rempo rcm de dotc rcccptx 
re con ;tituti,quxfiione 2$ p t. ma trimoniojixbet ut 
nnmi. nts.tbt.nu. 2. 

Clanfutx cunftttuti opefxtur ztpro Ctfofies/io fiacta pcr maritum con- 

jtxnte matrimonio , (7 etf nulU 
vcijtmutxta hypOihccx jttoquc 
bonorttm rtddtturjtmul.ua. tbi. 
num j. 

wfisfso dofts rcceptxfiaetx, cm- 
Hxnte matrtmomo^bt prxccdtt 
injlrumcntttm dotalc i nhtctix 
tn prjtiudctum tcnu pof 
rts Fattitduobus modts.ti 

4 .s:tr: { ">^ ^*-;»- 

J&omodo Autcmprjtfitma 
raxtd<tbt»u 7 . 

Co/tditto cx fcge d ttur contrx ter- Confijsto fitct a tn infirumcnlo pcr 
tntm pofscjjhcm > tbi. numc vendtlorem^nocctjingularijuc- 
ro y . ccjsori q.i 4 Itb z nu. / . 

Condttio potcii liqttidxri in pr<r- Compcnj.uto potcji cttam oBi/ciinr 
gri jstt titdtctj. quxjt. 1 j Itbro 1. Sxluixno tnterdtcto. q. 4. ftb.2. 
nrmf. num 2. 

Condttto poiefiatittx crcditoris re- Competfatto (it tpfo iurc >parteop- 
trotrahttur .fccus incovdiitonc poncntc.tbt nu.j. 
potcstxtiuA i bnorisyvel vtrtuf Compcnjatto , vrtmpcdiat ittdiciil 
quc tbt nu +, Satutant, dcbct cfsc ttqtttda ibr. 

Condmo m lcgxto nortretrotrxhi- Comptnjatto xdmittttur aducr/i/s 
tttr tbt.ntt 7. , i*s~tr>tmentum iuralum , Ji fit» 

Cohfiefsio emptoris quandj cfive- perucntt post contrxciumdclti- 
rijtmtftf pr £ mdtcxt Cuuunque, tt.tbt.num d. 
cf. \M t.b i.nit 4. Qtrtstitnito A<g\dtxn.t prohthcns " 

Q> >jfij sta djtts rcccpfx c ojtantc mx appciiationem in pofsefstrno 
trtmonto > rton teitct in prdiudi ■ apit interprctvioncm pasjiuant 
cturn tcrti/ pojse/soris, ettxrnpff- dc turc communt.q. , Jtb 3 .n:i- 
jicnoris ? qttttsito. 1 1 . lib.nume- m ero 

ro / . x (fi*HU*ti$ Acg dtxnx fixtis opcrx- 

tur> 



io- 




Conclufo Itbetlt in Sa/nixrto rju tS 
tercoricipixtur.qux:t 20 tib.I. 
num 4. 

Conduto ex legt. qttx dxtttr fifjsin 
icgttimtcU pcrjonxtis.q. 9 ttb. 
1 num 10. 
Co/nti 10 cx fcgrcompctit fl ,s in 
icgnimx.quxjhonc 9 ttbr.i.nu- 
mcro f 
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ReruffiMdtabiliumr 

tnr, dumprohibendoappettath- teflampUusvmm^ibLntmtth 

nem tn poffc/forioseductt nos ad ro$< 

temttnos iuris Ctmt*. ibijt*.*. Credttor non dicitur froprie^ tjni 

ConjtttutteMarchta ftbro $ cap.7. capitcxcaufsiucrutiuu.q.oM. 

drcUraiur trbro / quJtsJ.t o.nn- r num 9. 

•mcrojf. »' CredttorfubconditMne,nwdicrtur 

Consittuiio referuans omnes exce- proprie qunfl rj. ttb. t . nu. /, 

ffkmfS tn jrnelttis^nontntelli- Credttor habens claufulam ctmfli 

gtrur rejeruarecas.qkdttororie tuti , debet cxperiri remedio 

Jhntimpeninemcs, q.2. Ub.2. recupcrandx pojfesftonis.q.r $. 

num 9. Itb s.num2 

Conjtitutto qua inducit fitmam^ Credttor duocata re per iudtcium 

nondtciturfuperflua tbt. nu p. SafuiantinterdtcJi ,potett ajfn- 

ConftitutiotoUtturjoluitone.q.22. mcrcpetitortttm.&pojt canoni- 

Itbz ntf 4 z^ttoncmcredttiagereaddtflrs 

Conftitutum nonltberat conslitue cJtoncrnptgnorfs. q.+ ttb.j. nn- 

tctn 4 tradtttone faili.q. 1 $. ttb. mero f. 

j.nu 7 . Credtior qui eligit vnamac7iotte, 

Qnftitutum non tollitur fubhtahy jtbttn aJiapr*iudtcat.tbt,n*me- 

potheartj q 22 num.p ttb 2. roy. 

Confuetudo & fiyhscontratus,no Crcdttur fingulo nnno teneturex- 

poie >t tntrodftcr d /udtctbus de- htbere not ufamfrncJuum debi- 

patatiSddtus reddendum.q. / 0. tort q.jtMb.j.mt.i. 

Itb t.nu.ro. • * 

Crcdror yotefttn re 1 enditu fibt da D 

mtntum refcruare.qusH.r 6. U- 

tnorjrm r. Ecretum Itdicts continem 

Credit r dicttur fargo m»dopofsi- 1 J fummam vitra debttum> 

dere eredttum tn fuodt ottore q* dtciturflottare,q. r r ttb.j.nu.j 

r? hbr. nu.4. Dcclaratio rtqutrttur ex parte ux§ 

Credtior h ;bens phrcs tnfof/dum rts ngentis *d dotem contra ter^ 

obltgaios , fe prtmo agtt contra ttum pojjefiorem, zerrvergcnte 

vnum , non tamen denegatnr r ad tnoptam, locum ejfe refftta^ 19 

qntn cwntrrt ahof tnde exptria- ni do.is.q. . o ttb r nu.+. 

f«>',q. t ( .ftb . 2 nu j . Dtffcrcntt* qux d intnr tnter Sat- 

Credt ?*r plurtum rerum alterna^i- utana ati tontm ejr Salutanum 
uefaJacUtftonivnius^mtnp^- inre.dtctum " mttttant tnfcr 

hypt- 
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■ Iqddx-tf.,: 

JiyorfacaNaw.&Saluianum, ettr&iene fi perpropriam cul- 

qusji.j Mb. i .num.j pam cadat k pofiefstone rei> 

&mift<4tf*dfr probari m Sal- .quuUione jj .libroi. flumc- 

broi. numeroj. Contrarjum, Executio fententt* latuad faue- 

, , remvxoris non fufpcditurpro 

Domiuium altud esl , alia pofsef pter Itquidationem ,fac7am ob 

fio^ quuslionejtMbro i.nu- caufam vergemU vtriadtno- 

mero7* pUm. 

I Exceptio excufsionis requiritur 

E in aclione Seruiana , q nutt. j . 

>x , • lib.i.nnm.6 

AEgidiana Cofiitutio durat ExceptU non admittitur in Sal : 

tam tn prtma quam Jecun utano interdtclo , qua reauirit 

dainfiantia.qtiuit.yltb.j.nu- indagincm,qusfi.t .tsb. j. nu- 

mero t. merot. 

Mgidtana Confiitutio het locum Exceptio non admittitur inpofiej 

, in fecuda imtanrt t quado Uta firto , qua confijitt tnfado tbi. 

fuitfententUpriusadfauorem num.2. 

Rei exinde reuocatur ex ctf Exceptto tlla dtcitur indagincm 

dem actts ad fauorem acttris requirere , qua itaper ludticm 

• ibt num 2 . fuit arbitrata ibt.nu.j. 

jlegtdiana uonJjabtt Ucum , vbi Exceptio qua in turc confifitt.ad 

exprefse reuocatur prima fen- mittitur in pofiejforto tbt. nu- 

tentta ad fattorem Reiprius U mero 4. 

tajbi.num.j. Exceptto, quuconsiatper inilru- 

.Acrtdiana non habet locum vbi mentum>dtciturclara>ibt f nu- 

, primufententta Uta adfauo- mero s. 

rcmRet, reuocaturtx nouiter Exceptioeft admittenda in Sal- 

c Jeduclisibi. num.4. utano .Jiesi clara quamuisre- 

Emphytcuta poteji ius vfusfru- pltcatio adorts reqmrat dtjpa- 

&us conj/ttuere in re ernpbyteu tationes,tbi. nttm.6 . 

ticainpratudtaumju^&hu Exceptto domtnitfiefiinproftu, 

rcdum , non autem Domtm di- . & parata , potelt deduct tn iu- 

recVyquufi.to.libr0 2.nume diciispofeJforttSyqudfiJdtb.% 

roj. num.t. 

Mmptor mm babet regrefiumde Exceptio Dominii in utili SaiuU- 

uo, 
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BLerum Notabiliunu 

*l, nonadmittitur, vbirequi- nem contracJnsUb.i.nnm. u 

ritindaginem, ibi.num. 2 . quaft. 1 7. 

Exceprio proprii dominiinonpo* Exceptioi furaria prauttatts. dt- 
tefi altegari a debitore fiuc ab citur cxccptio Inrisibi. numt- 
eiusbaredc, vbi res injpectc r*2. 

futt obttgata ibi.num. 3. Exccptio vfuraria prauttatis ad* 

Exceptiojidcicommtfsinonadmit mittitur in Saluiano tnterdt- : 
titur vi Saluiano wterdtcJoJi- c7o,fi non requirat indaginem 
br02.qu.tft. 8. nu.2. ibi.num 4. 

Exceptio fideicommifsi pcrcutit Exccptio ccdendarum non objiat . 
domintnm , unde ob tdrcicitnr crcdttori agenti remedio utilts 
inpojfcjjbrtojbi. num.4. Saluiani Itb. 2. qualtionc 1/. 

Exceptto ejuod res Jit empbyteuti- num. \ . • 1 1 ■ 

ca,non admtttitur in Satniano Exceptio cedendarum y qua\ caufa 
intcrdutojtb. 2 .quajt. j 0 . nu- turimer creditorem^dr fidetuf 
mero 2 . forem , proucnit ex contraclu, 

Exccptio tfuod bona fintpropria Jecusinca, qux caufaturcum 
baredts, babet locum in Saluia pofiejfore Itb. 2 . quxliione 1 /. 
m intcrdtcJo.tib. 2. quast. 12. mtm. 2 . 
num. 2 . Exccptio ccdcndarum non obsiat 

Exccptio dominj concernit pctito vxori , agenti contra tcrtium 
rium lib. 2 .qujiiont 1 4. numt pro rt{?itutione fua dotis 3 etii 
ro 1 . Jirenunctauit alijs bonis mart- 

Exteptioiuris tcrtij cxclujtnapc- " f ti.iib.2.q.i$.num.j. 

nitusiuris agemisadmtttitur Bxceptio cxcttfsionis , dicitur de 
c:iam in poffcjforio adtptfccndc apictbus iuris.tib.2. qudft. 1 p. 
ibi. num. 6. num 4. 

Exccptio nullitatis dicitur conccr Exceptio cxcufsionis^debct opponi 
ntrt petitorium , & propterca ante tittm eomcftatam , Itb. 2 . 
non admittitur in pojfcjforio , q . 2 0 .nu. 2 . 
lib.2.q. 1 6.nu. 1 . Exccptio^ quanon debebat admit- 

Exceptio concerncs petitorium fi tifitamefutt admifia ^prodcfi 
conitat mcontinemi admitti- q.\.lib.2.nn.i. 
tur etiam tn pojjejforto, tbi.nu- Exceptio non numcrata pccunta , 
mevo tw^ i 1* sv» . vbt non poteit eppont, ta tamen 

Exctpttovfitrari*pntuH4lis s re- probata reituat , 4bL numt- 
gularitcr non impcdtt cxccutio ru 2 • 

JSxcc- 
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Extxptia fimtilttionis prohibtttt Extremum fecundum qnmodo 

opponi, td nihtlomtnus dcdecla probetur in S aluiano interdir 

tunat ibi . num.z. &* Iibroprimo>qu*ftie.2s.nn- 

Exceptio admijfa cu cUufula fal- mer*}. 

uo iure impertinentium qutd Extremum primnm in Saluiano 

operet*ribi.nu.4.&7. " frobatnr per ttftes fingulares, 

Excutio , qud fit vigore Saluiani Itbro fecundo , qudflio.; 1 . nu» 

interdtcfi in repetiu fit etiam mero 2 . 

in fructtbus maturatis, & a Extremum prtmuminSptliopro 



folofcparatis.atqucpojiludi- 
cium motum conjumptisltb. j 
q.7.nu.f. 
Excufto rcquiritur eiiam in Sal- 



batur per libclli oblaiionem 
contra poffejfores , & per fenten 
tiam latarn Itb.j ujuxft .vitima 
num 4. 



uiano interditfojvbi agit vxor Extremum fecundum probatur 



pro reftitutione dottum , vtro 
vergente adinoptaitb. i.q.to. 
num.j . 

Excufsio habet locum in utili S al- 
uianointerdtclo , lib. 2.q.tp. 
nu.\.contrarinmnu.p, 
Excufsio opponituralterodcduo- 

busmodiSyibi.nu.*. 
Excufsiodtcitur conccrnere peti- 

toriumjbi.nu.s* 
Excujfto referuatur in petitorio 

ludicto.ibi.num.6. 
Excujfio non habct locum infu 
marqs.ibi.num 7 



ex U tis Jufi entatione tbi 

Extremum primum in Saluiano 
probatur pcr claufuUm cottfti- 
tutilibro prime, quaft.zS. nn- 
mero j. 



FEudum> nec exprefit\nec ta- 
citejtec gcneralitcr ncc fpe - 
cialiter obligart poteft hb.i. q. 
1 i.num.i. 
fideicommifiarius antc faftam 



ExcuJJio habet Locuminhypothe- reftitutioncmnondiciturxere 

cariatbi.num.S. dominusltbroprimo^qujtfi. S. 

Expenfie neccJfarU ad colleCtio- ttum.q. 

nem frutJuum non computan- Filius an dicatnrcrcditor in Itgi- 

turin fortcm Itb. j. quaft. f. timaJibroprimo,quaft. 9 . nu- 

num.*. meroi. 

Aequalitas in iudicijs eft feruan- filins an habeat bonapatrit obli- 

dajtbro tcrth, qut/tss, 6. nu- gataprofiakgttima $btd. nu- 

meroj. mer$S. 

frtt- 
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cuius obfcuritatcm tuo fplendore illuftrandam 
confido , quod fi forte tua amplitudinc minus 
digne videbicur , meam potius erga te obfcruan- 
tiam , quam muncris tenuitatem intuearis oble- 
cro 5 maiora pofthac fortaffc, mctibi polliccns 
aggrclTurum , interim 0. 0. M.o ro, vt omnibus 
iuis optatis pleniflime rcfpondeat , atquc diutif- 
fime Archicpilcopum Raucnnatcnfcm , diligen- 
uflimumhuiusomhsciiftodein, confcruct. Fc- 
; xviuc, dCVale. 
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A V T H O R 

• * 

«:'.,.. . ' , ' . J? 

Ad Le&orem, [ 

■ 

tALD E fufpicor ( candtdijfime /efJor ) 
nc tria prtapuimhoc meoltUello ttU pa- 
r/ant altquam admirattonem ; Prmum y 
quodomnts vttlttatts expertcm eum firtaf 
fcreputabis, cum /ampndem alter , vbe- 
r/on doSlr/na refertus> (mihi qu/dim /oU 
ftma cognitus ) hanc eandem materiam contmens , mlucem 
edttusfucrit ab eccellenttfs/mo D. PauloMarchefio nofir* tem- 
peslatts 1. C. omnium gentium prAconijs celebrando^ Demde 
quod ego vno ab hmc anno tn legalts fapievtta perttorum nume- 
rumrelatus, rei tam graut >tam fubttli , tam diffctltdemque 
pertraclatu,animum adtungcre non dubttauerim .• Poslrtmi 
• tandem quod tot } tantifque iuris rerum omnium fcientu gna* 
nffmisy inmea Patr/a ^uerfanttbus , b*c, maioris momen- 
tipertraclanda non reliquerim qu£ fatii nullt ttbi erunt admi- 
rationif/ mcnte fingulas fcienttaspercurrerts 2 m quibus ttbt li- 
tebit videre , quam plurimos eadem de re grautffimorum <-v't?o- 
rum extare traclatus > quos breuttatis 3 ergo f/lentio prftcreun- 
dos ducoquorum yesi/gtjs /nharens nonrcputamqu/dnouidc 
materia , ab altjs difcujfa 3 quid ego prtttttim fententtam, in me- 
d/umafferre: quamuts autem nuper ad gradum Doclorisfim 
euecluS) attamen in legdi dtfcipltna circtter Annorum y/ginti 
interuallum fum ^verfatus , quaque prafertim dehac matcru, 
fiudto , labore y atque afftdua medttatione fum ajSecutus, ea/n 
forenfibus caufis defcndendts , vfu, expcr/entiaquc cemproba- 

ui , alt- 
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W, altqti&ndononnulla dctrahcns^ attqumdo aid*nbti<mnuHa r 

proutexpertentiadocebar, n>el proutper tempitilicebatiUn- 
dem alifsnequaqua/n fic anteuerU> "Pt hac cadem dere (tux~ 
tamgenijfutper^kacitatem ) n^el ettamde rebus attjs> longe 
dtffittmfa*>/t placu€^ltpftsMertus y ^ doStius agere, eofi 
qne typis mandare nequearits mtbt tamenvereor augurari, 
altquosfbre^quinon erunt huncmeum Jicet per exiguum opus y 




nemadnurationis caufam tibi auferam , nonvt alios doceam. 



namptii^'k*ut y q^^ met tmbeciltttasyft qutdtgi 

tu erudtte traSfatum hicagnouerisftmmortali Deogratix in- 
genieser^tb^^cnd^^uidemuero mthuscompte , minufie 
pertte fcriptum^defrehehdctis f tdmiht Vm Vttio tribuendutw 
ccnfeas x ac perhumantter corrigas. ^aJe 
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«GJi Eccclta.ki$<n i Signotf Capi defrEcceUenriflimb Confcglto dl - 

Dicci infra&ritti , hauuta fede daJIi Signori Rcformatori dcJlo Stu- , 
drodi Padoapcr relationehauutadal Kcucrendo Padrc Inquifitor» 
A dal Circonfpetto Scgrcttffo dcISenato Giouan Marauiglia > chc 
nel iibro in r itolaco tracta tus dc vtili Saluiano in tcrdi&o au thore Bar 
tholcma-o Scapucino Patrino Raucnnatcnfc I. V. D. non Ci ttouaco* 
fa contraria alic lcggi , & e d egn o di Stam pa • conc edem o liccn za , 
c*hc poffi.cflcr ftaropato inqucfta Citt». r.\> * u.»\\i '. n 

Da.dieio.Noucmbris 160$. 

• ■ 

D. Marc^Antonio Erizzo 

D. Andrea Contanni gCapi deirEccclIcntif.Con/?gJiodc X. 

Criicronimo CoMC^ g * ' J * V 1 

: v; lIluftril^iG»^W»rii|c. 
Bartholoma*us Cominus. 

KegiftratoocJJibro.allV)^^ tergo 
Wncs Franqfcu, Riuius, ^Co^?Wp|^ v , 
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Rerum Notabilium. 

TruRutfiudi obiigttri , &pignth Fundus dotalis ad htc , vtconfti- . 

raripofiunt.iib. i .quaji, \\.nu tuatur, duo requiruuturjib. I. 

mtro3. t]v*tt.i2.num.j. 
FrutJus fatia condttcJorc inre k 

debitore locata , non pojfunt 

auocari pcr hypothecariam a G 

creditorc ^iib.i. qhdJt. tj.nu- 

mero^. .. Enitiuum importat dtmt- 

FrucJus in Saluiano interdttlo Vjf & pofiefstoncmfe- 

'veniunt in condemnationema cundum fubtetiam matcriam % 

dteistiscontcfiatxitb.3. qu.j. Ub.j. qujtfi.3. num.a. 
num.\. 

Frutftts nonpetitijueniunt ctitm 

pott Utts conteftationcm, tbid. H 
num.3. 

FruCtui qui debenttfr iure aclio X T Tpotheca tacita non induci- 

nispojfuntpcti dcperfe , etiam \f\ <* ^g^ nifiexprefse ca- 

poft latamfentcntiam tbtd. ntt ueatttrjtbro prtmo y quast.p .nn 

mcro +. meroo'. 

Frucluum defcripto cum fiat .id Hypotheca non conftHit in repro- 

factiiorem frobationem , debet prialtbroprimo^quaHjpne 1 f. 

conccdt , ibtdem , numero fex- num.2 . 

to . Hypothecaria anterior, quam ha - 

Fructus percepti in Saluiano in- bet ccfstonarms ab harcde de - 

tcrdtclo , rcgutariter compu- funcli pro fuocrcdttoin bonis 

tanturinfortcm Itb.j^uaJi.S defuncJi^ne extingutturetiam 

num. I . quedhares adtuertt haredtta- 

Fruclus , non folum perceptiptr . tem cum beneficto tegts , & in- 

crcdtiorem in Salutano exte- utntart/Jtb.i.quaJi.S.num.3. 

nuane fortcm, /ed etiam qui dcctara.vt ibi. 

percipt potneruntjbid.numero Hypothccariaantcrior ^quamha- 

Jecundo , fatltt numero ter- betharcs pro fuocredttotnbo- 

tto . nis dcfunclt , txnnguttur fi 

Fruituspercepti ex metiorationi- non fit adtta hxredttas cu/n 

bushoncomputanturmforttm beneficio lcgts , & tnucntaru\ 

ibid.num.f. sbid.num,*. 

b Hypo- 
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HypotheearU dicitur ludicium Imperator Gordiamt introduxit 

pctitonum , & ddmittit cogni- SdluUnum Intcrdtttum , non 

tioncm vattdttatis crediti f quod Jotum adfauorem tocatoris t fed 

non accidit in Saluiano , itb. t . etiam ad fauorem dterius cre- • 

q.3 %.nu.%. ditorisjtb. i . qu*8. i /. nume- 

Hypotheca non d/citur altenatio fi$ u 

libro Jecundo, quaJt. 10. nu- Interdtclum pluribus refpcttibus 

mero $ . dicitur libro frimo>qu&p. i . nu 

Hypotheca non hahet Ucum inpe mcro 2 . 

cpnia , bona fide confumpta tib. InterdtcJa omnia funt popejforia> 

j.q.r/. num.j. vetquafiibid.num. /. 

Hypothccaria ac7io datur in foli IntcrdicJa omnta funt perfonaltu 

dim adomnino bona dcbttoris. in rem Jcrtptajibro 1 . qua U. 4. ; 

hbro fccundo , qudsJ. 1 5 . nume num. % . 

roz. ludcx debet , quantumpoteft , re- 

Hypothecarufi refoluitur, refolui pellere vfurartos tt. 2. quafi. 1 7 

tnr quoqueconjfitutumjtb.2. num 5 . 

qjtajt.ii.num.i. luramentum decifiuum delatttm 

HypothecarU cfi acccjToria adper- debttori.quodfatisfeccritdebi- 

fenatem,tbs.num y. tu ^non /otu toittt obltgationem 

Hyvo: hccarja. fuhlatajton tottstur principatem , fcd etiam hypo- 

conjhiutttmibt.num.^ thccartam lib.x.qudst.^.nume 

roj. 

I Iuramentum nofupplet defeffum 

formua fiatuto requtfiuinco» 

I3entitas rei efi probanda in tra&thusminorumUb.x.q^ 

Satutano interdtcJo itb.i.q.j 5 num 6. 

num. to. luramentum non ligat tertium^ 

Ignorantta , vtprabeat rettiwtit- ihid.num.S. 

ncm adutrjus prsjcripttonem, Inramcntum fupplctorium dcfer- 

q**tts eficdebeat.Ub. l.qu.ji. tur etiam t» caujis magm mo- 

num.y. mentijikro 1 . quafitone si.nu 

IgnosantU non probatur Iurameu} mero 4. 

to. adeJjUiumobttnendirefli- Iuscompeteusmeadelritorijondi 

tuttoncm tnimegrumtbtd. nu- ctturmtht qutfitvmdonecno» 

mcrog. gtf in proprta perfo*4 radica. 

» tum, 
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Rcrum Norafcilium. 

ium, lihroprimo^ualt.i 7 jtm vnaquaquc, & in fingutisre* 

**cro S . bus f ttkt .quajt. 9 . mum. y. 

Iusinrc dicitur haberc nonfiltm Legtttma, &Trebetitanica/i fn- 

quihabetsurepropri$ y fedctii pcrat debitum contrac7umper 

qut habct rcjpeclu oltcuiusim- haredemgrauatum , potcft ex- . 

rts, ttbro j . qualtione 9 . numc- traht de pdcicommiffo, & cbli- 

ro<. gart, Itbro fecundo , quaft \ i \ 

lus ofierrcndi hahct locuminSal- num.j. 

utanointerdtcloitb.2.quaft.s. Lcxmagis fauetfiiijsinlegitima, 

n * m - * • quam iegatarqs Itb.i. quaJt . 4 . 

lusofferedihabctetiamtocumad- num.i. 

uerjus creditorcm antcriorcm Lex,vt fundus.ff.ccmu. diuid no 

ibtd.num.j. habct locum in fimmarys* 

Ius offerendt habet locum exparte Itbro primo.quaJtionc 22. nu- 

pojfefforts ,fi vutt , aitas tnut- mero 6. 

tui non cogttur offere num. j. Lex fina. C.fimaior. fac. ratum 

'*'• hab.an procedat in dolo prajum 

lusoffercndipcrimitiuscreditoris pto , Itbrofecundo , quast. 16. 

a quocunquc fuerit deducJum* num. 10. 

tbt. num.4. Lex 2 , C .de Pigno. declaratur ii- 

lusoffercndt durat.ctiamlatafen brojccundo, quaftionc 2 0 .per 

tentta.tbt.num.f. totum . 
lusoffercndi durat perpetuo , 



dcducttttr tn tudtcto pcr mo- broprtmo y quaJtione%.num.f. 
dum cxctpicndt. ibtdemnumc- declaratur. 

Libetiusvtfitperfec7us, triare» 
lus tcrttj , an in pofiefiorio ad~ quirit.ltbroprimo.quaftiotttMU 
mtttatttr > & quomodoconftderc num. s . 
tur Itbro 2 . quuitionc 7 . numc- Libcitut im vtitt Saluiano quiddc- 
"J» bcat narrarc , ibidem , nnme- 

ro2. 

L Libctlus Saluiani interdtclt in qu§ 

defferat ab hypothecarta tbt. nm 

LEgitima non eil dcbitafili$ LthuLfinon cH refirtftusfmfti- 
tn vna rc tantum , Jcdim nctur virtmtectaufitiarum , ii- 

¥ 2 br$ 
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• 

broprtmd^ cjutflionc 2Z,nu- - , >• 

merovkxmo. M • ; . „ 

Z/&/// /w7»j qttulis cfft debeat sn ' \ : ►.*•.•■ 

remcdio . tbid. nttm. 5 . JT Andatttm de manute- 

Libellns , /wr £/tf contesiatio , /-<- <&^/ W 0> 

tjutritur contra ncgmtem pof <L ▼ JL #*///» sjuod prim* 

fidereltbroprimo^ cjuafiio.26. fenttntia, contra eum iata; 

numc. 2 . fuit rcuocata Ubra s^c/uxH. <f. 

L ifar /tllimi non probat regukri num . 4 

ter contra ttrttum , ncc pofiefi (JHandatum de manutencndo da- 

fione.ncc domintum iib.i.q.2? tur ettam tn cauja appeliatio- 

num . 1 . nis tbt.num. 1 . 

Liber jtXtmi^ & d ntmprobet con- CMcltoramcnta, qni ailegatprob* 

tra tertinm , facit tamen pra> rc tenetttr quxjttonc j 4. Ub. 2 . 

fumptidnem , & transfcrt ontts num. 1 . 

probandi inaUum ibtdem , nu» Meliora menta luUificare non fer- 

■mero 2 . /// m oportetjedetiam rcm tan- 

Liber aUimi fuit magnam pr&- ii futfic mcUoratam tbid. nu- 

fumptioncm , vbt celebrattts. mcroz. 

fioUtit onera in Ubro dejcrtpta^ yjMeltoramenta piurtbus modts iu- 

ibi.num.f. Utfican f ur y tbrnum.s. 

Ltber ajitrni non probat primum CMcltoramenta debent reficitlii, 

extremum in Saiuiano tnterdt - :■ rfta emit rem aiy obltgatam fi 

ftoibtd m*m.4s r euwcaturtbidemnumerotjuar 

Ltber diitmi tanto m.tgts probaU t* , 

vhi res amotafittt ab %no,&po sMeitoramenta an impcdtant im* 

fita. ad, altttm tbtdem numero mi//tom?m m Saiutdno Interdr 

qutnto. ^ iHtbt^num.f. 

LtberatioreitcJaa teftttoredeom MeitoramcntA funt in primisre- 

nibus Jitis debitortbus, no>i com ficienda fi tta per Jcntentiam 

prehcndtt eum , qut reait aclto- exttttt dt claratum ibtdem nu- 

ne po.efi conuentrt Ubro Jecun* • mcro6. 

do , quustwic zj. numero /ex- CMeltoramenta compefandafunt 

to, cumfrutttbus post Utemcon- 

tesJatampercepits^tbid.nttme- 

_ / MeUo- 
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RerumNotabilium. 

f • ■ 

Mtlioramtnta ft&aittrt tmpbi> de frufftbtts rtiqttMft.i oM.j 

tcttticapcr dibttorem ventunt num.4. 

in gcncrali oUrgattont bono Nomen dcbitoris mtivenit ingt- 

rum , quaUtont p.ttbro j.nu- ntrak obttgatione bonorum 

mcro i . qnxjltont 1 7 Jibro primo , nur 
Cktcltoraihenta fafta inre cmphr - mero 1 . 

jcttttc*'>)o/td<Mdtuitntur A Jed\NegMtiS pofsidtrt non oudttur 

trar jeunt adquofcunqHtiMK ttiam quod dtcat hodu con- 

dcs txtrdntos tbtdtm tmmc- JUt^ hodic agatur tb/dcm ntt- \ 

ro*. "\ mert\%. 

Nec com/cnfantur cum frttfitbus. Nominatio Domini in iudtcio dtf 

ibi. nhm j. • fert a laudatione Authoris,quM 

Ntft culpa tmphittntM rts futfitt fttont 2 4. libro primo , numt 

deuotut a^ ibid nttmtr.oqkarto. roi. 

CMtttoramenta fafta tn re tmphi Nomtnatio pojfcftvris liberat con- 

teuticadteuntttr tpjitts empht- uentum ab tnftantta ludtcij 

tcutaibtd nttm s . tbinum.i. 

<~MtxtMraqtiomodo inducatttrin Nominatto admittitur ttiam rrt < 

popjjorto quaftionc 4/tb.j.nh atttombus pcrJonattbus y tbtd. 

meio6. numj. 

■ 

Ctoora non purgatur ubicst dtcs, Nominatf retjeitnr quando Jit 
& ffjtna tn conucnttonaltbus , pttr Catttmniam „ tbtdem , ntt- 
qua,itont i7 .itbrojccttndo y nu mcro*. 
mcroi. Nominaito non admittitur vbt 

CMora purgatur in praf.trarorijs q f tts conuenttur tx proprto do- 

ludtctj tbfd numcro jccundo . to,tbt num 5 . 
Mora purgatu r de aqttt tatc eano Nominatio non admittitur in itt- 
nontca y tbtdcm , nnmtro ttr- dtcto, 1 bt qnts Jc tudtcto obtulit 
tto. * . tbtd nti. tf. 

Mora non pur^atur vbifuttgtmi- Nuitttas n* impedtt txtcutiontm 
nata ibtd num 4. contractus , quMjt. 1 6. itbr* 2 » 

num. 2 . , % 

N Nuttttas non pott U allcgari a Ter 

tto,ibtdtm numtro ttrtto , fat - 

NAtura Satuiani intfditti tr. dcctmotcrtio , d amtt- 
tU t*y vt crtduor faitsftat qtiarto > & dcctmoqutmo . " 

NutU- 
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Indcx 

Nullitas de qus conftat incenti- 

nentt nunquamcenfeturexclm 

ft.tbi nn.4. * 
Nu/titas potcft allegari a Tertio 

no objtante rattficatione aftus 

nuUitergefii y firatificattofub- T} Ater eft obhgatus darelegl- 

feqnuta fit foH ius qustfitum^ timamfiUorfuaft.tMb. i . 

tbt.nu.p. num.^. 
NuUttas dedutfa permodum ex- Pactum dc t?on pctendo tollit hy. 

ciptendt tmpcdit iudicium Sal- p$thccariam , quaft. j.ltbr$ 2. 

manifidc caconftmimonttnc- num.2 . 

tijbi.nu.ij. Pccuma , qu * cxtat pencsdcbito- 

redcbttorismci poteft auocari 
t)fr Saluianum tnterdtctum » 
O q. rj. Ubro fecundo y num. tcr- 

tt$. 

Pcenaylegfinal.jf.de reivend. ha- 

OPinioModernorum in tra- bct locum cttam contra eum> 
tfa.de SaluUnoconfuta- qui dictt posftdcre nominc al- 
tnr , quxft.4 numero 2. teriusfidcmcndacio conninca- 
libro >. tur , quaUione 26. itbro z ,nu- 

obUgatio rei fimlMs fidcicom- mcrotf. 

mijfo eft nuUa ipfo iure , quaft. Pccna dtct* lcg.final. habct locum 
pMb.2.nu.r. ncdum contranegantempos/t~ 

Qbligatie bonorum haredis ficfm dere/cdctiam contrarenitcn- 
pcrdcfimtfum fultimturfinu temre/pondcre,ibi. numerojc- 
fuit adtta htredttas cum be- ptimo. 
neficio, l. & snucnf4ry y q.\u. Pxna dtctd lcg.fjmtl. non folum 
ltb.2.num.j. habct iocum inpetitorio, ve- 

ebligatio non oritur excemrafi* rumettam in poficjforioabi.nn- 
vfmario ncc atJio.quaft, r 7 M- mcro 8. 
ir02.num.j. Pocnadiculcgfinal.habetlocum 

fiue reus mget amelitemcon- 
tcflatamfmcpofti ibi. 



Poena dtcta lcg.non habetlecum 
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RerumNotabilmm. 

0 

fivcrl reus nen pesfide*t,ibi. ibi. numero terti$. 

» Hm > 1 • • Prjtfcriptto objiat agenti remedU 

Petiterium poteft cumuUri cum vtilts Salttiani, quaji.2 s Mb.% 

pofitfforto , & ferri /cntentU num.i. 

fuperfoio poffcjforio , quaHte Prafcrjptio an conccrnat pettte- 

ne is.libroprtmojoumcropri* rittm&elpofsefsoriumtfi^**- 

mo. uteroj. 

Pfffcsfoprobatnr vcre , velfic />, Prafcriptio admittitur in pefsef 

quxjtione j i . Itbroprimo , nu - Jor* s cttam q iodconcernat pe- 

m eroi. titorittm.ibi.nu /. 

Poffefsto prebatur pertcflesfing» Prafirtptto non currit aduerfus 

Urestnacttbusjuccesfiuis.tbi. eum, qutvclaliquoiurtsimpc- 

rrum.j . dtmento agere non petuit, vel 

Poffefforium potefi terminari de aittertmpcdttusfuiubs. nume 

perfe quamuts adftt cemmif ro f. 

fio, vtfHperpentorioquoque Prafcriptio nonobHat crcditori 

proccdatury iibro i.qua/i.21. agenti remcdioSaluianiJt ha • 

"umj. beatclaufulaconftituti.qujtIt. 

Toffcffor non poteH inficiaripof 22 .itb.2. 

Jesftonem habitam a fuo Au- Prafcriptio Uatutariacomprehen 

thore ficut potcft tnfictari do dtt etiam creditorem hypothc- 

mtnium,quaHtene2SMbrei. carium ,quaJitone2j.itbro2, 

num.c^. num.2. 

Pcffcff«r qui habct cattfam a con- Prafcriptio fcmel interrupta co»- 

ftituentc non dtcttur terttus, tra debitorem cenfetur etum 

ibi.nnm.s. intcrrupta rcfpeclu vtdu a- 

ln rcmedys poffefjorifs isobtinet cJionis,tbi.»umeroJccundo>& 

fui probat debita rcqmjita^ Jepttme. 

quaftioue jj. Ubroprtmo , nu- Probattones mcliores , &fortiorcs 

mero 2 . requiruntur tn actiene SeruU- 

Pojitioniauisnontencturrcfpon- na quami»Saiutano,quaft.j.. 

derevbi fitendo-iVclnegando lib.i.nu.s. 

fibi prasudicat. quast. j2 . itb. Probatio plena requiritur in pofi 

1 .num. 2 . Jefsortoplenarioyi/udlt.j 0 Mb. 

Pofttiom conccrnenti dominium tJtum.s. 

emptor refpendere nom tenetur Probatwtes qua fiunt i» precefi 

fi 



Iniex 1 

ftt decUrant mcntem /ibc/lan- uit in re, qttaftione T S./ibro 2. 
tts, qusfttone it.ltbroi.nu- nttm.^, 

mcro j. Remedtacontrariacccurrnntori- k 

Probanda funt duoextremainre ginc fcd non cxercttio & clc- 
mcdio vtilis Sa/r:iani : q.2 $ M- ttione to//untttr>quaft. ij.nu- 
broi.nu.2. mero^Mb.2. 
Probatio lcttis , & prajumpta Juf Remcdia contraria non pojfunt in 
ficit in his , qua veniunt tnci- uicem cttmularijbi dttta qrtjt - 
dentcrin iudicio , ibi.numcro Jiione t $ . numcro quarto , //'- 
fexto. broz. 
Trobans extrcma in rcmcdio in- Remcdtnm adipifccnda , &recu- 
tentatoobtincrc dtbctfmonre pcranda dtucrjts rejpecltbus 
pcllatur aiiqtta /egitima cxce- pofjunt ftmul concurrerc \ tbid, 
ptione , qttaft. 3 j . Itbro prirno, num . 6, 
num.j . Rcmedtum , leg.fi nal. C. dc acquir. 

Prafttmptioxcm qtti habet pro fc poficjf. non ccnfctur intcnta- 
tramfcrt onus probandt in ad- tum pcr HUm claufulam tn li 
uerjari/tm 3 quaft.s2 Jib. 1 .nu- helio pojitam , ( pettt ius y & iu- 
mcro .< , Hitiam feri y ejr admintHrari) 

quaft. 22.ltb.i.tm,i, Contra- 
rium 3 nttm.7. 
R , Rcmedtum pro affore , ne admit- 

tat Auihoremlattdatum initt- 
dcro ) qu.tfttone2j.ftbro i.nu- . 

RAtificatio introdutta ab ho merc 4. 
mine non trahetur rctro Rcmcdta duo prodita Junt contra 
prout ex tttnc in praiudtcium ncgan/cmpojsidere, quaft.2 6. 
terti/yjed prout cx nunc , qux /tb.i.nu 1 
Hione 1 6Mbro fecundo, nume- Rcmedtum ad Jecure emcndum , 
ro 11. qttJtfttonc 6. /tbro fecttndo , nu- 

Redderc rationem tcnctur qtticun mcro 3 . 

que praeft altcnis rebus , qud- Remedtumjcg.ftna/. [dc acquir, 
ftionc 1 2 . Itbro tertio , numcro pofftjf durat pcr annos jo.qu* 
tertto. sitone 2 2 Mbro ftcundo^ nume 

/tei vcndicatio competit crcdi/o- roio. 

ri , qui fibi d.miwum rejcrua- Rcs vcndita^cuius dominium fuit 

refcr- 
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referuatum donec venditor de ftione vltima , Itbro tertio, nu- 

pretio Mins ftt fatisfaclns obli- mcro 2 . 

garimintmcvaiet ,qu*B. 14. Reltitutio in integrum mn dx- 

itb. 2 Jtum.2. tur mtnori in Jummarijsfimo 

Rcs data tfttmata in dotcmfacit pojfcjforiojbi.nu.*. 

cmptioncm^ &vcrumDomi- Rcftttuttoin intcgrum an impe- 

nttm irrcuocabilcm , quaft. j 2 . diat cxccutioncm fcntetia^ tbi, 

itb.i.num.i. numj. 

Res tranfttfcmpercumoncrcfuoy Rcus conucntus vtili Satutano „ 

qudHtone 1 S. Itbro primo, nu* qui probat titulttmfui autho ■ 

meros. ris ,&poJfes(ionemtn commu- 

ReferuatioVominy Jtuefiatante ni dc temporc contrac7us,vc/ 

daujulam constttutt , fiuc poft poft cxcludtt agentcs co remc- 

in eodem in/lrumento parum dio,quamuisprobetdtbitorem 

refcrttfuaft.i+.librojecundoy fiium tllam rcm pojjcdijfe m 

num.a. communi^ qua(i.8 Mbro 2.nu» 

Rcslitutio aduerfus pr*fcripth- mero 4. 

nemdaturexclaufuiagenera- Rutttco non fubuenitur fi ncgat 

iifiqua miht tufia cauja vtdc- pofstdcre^qudihonc 2 6Mb.\>ri 

bttur,quatttonc 21.ltbr02.nu- mo,num.j. 

Reftitutio in intcgrum aduerjus S 
prafcripttonemexclaufulagc- 
ncralt daturfuhfftentc froba- 

bt/ttgnorantia,quafi.2i./tb.2 Q Akianum interdictumquid 

uum.y . Cit.quajitonc 1 Mbro tjew 

Reliitutto in intcgrum andctur m ero 1. 

harcdt agcnti aduerjus prafcri Saluiamtm intcrdtcium cft adipi- 

ptionem ex ciaujuia gencralt^ fecndjeibi.nu.4. 

ibi.nu. 6 . Salmanum intcrdtclum undc di- 

RcSittutioinintegrttmdatur mi ctnmibt.nu.j. 

nori aducrjus Jentcntiam U- Saluianum tntcrdtctum Juccur- 

tam inpojjefforiot quaiito.v/t. rit domino fundt locttttmme- 

lib.j.nu.i .& 4. dtatCytbt.nu.6. 

Rcfittuttoininiegrum factlius co Salnianum afcruando dicitur> 

ccdttur qtum appcilatto ,qua- ibid t nfim.?. 

c Sal- 
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Saluianum interdiftum , aut ttt 
fuperfluum , aut Seruiana a- 
ctto,quaftiones.ltbro i .numt- 
ro 2. 

Saluianum inttrdiStu aliud vti- 
lt,aliud dtrttlum ^quattio.i . 
num 4. 

Sa/tianum intcrdiitum tft pin- 
guius alto rtmediO. ibi. numt- 
ro\%. 

Sa/utanum interdiftu datur pro 
Ugatis j hbroprtmo^quaftio.7. 
numero r. 

Salutanum interd/ftu datnr pro 
quantitate legata,fccus in ipfa 
re leg.it ajbt.n .2. Contrarium, 
num.j. 

Saluitmum interdtc7u daturpro 
annuis lcgatis.ibi. num.quar- 
to Contrariumtamen^numero 
quinto. 

Salutanum interdittum nonda- 

tur vbi fuifiet remiftfa bypo- 
theea a tcstatorc >ibi. numero 
fcxto. 

Sahianum inttrdiltum nonda- 
tur in rebus alit legatis per tt- 
ftatortm,ibt nu.7. 

S aluianum t ntt 'dittum d.ttur fi- 
deicommifiario vntuerjalt , //- 
broprimo^quajttone 8. numtro 
1 .& 6. 

Amplta dr limita vt ibi. 
Salutanum tnttrdtftum competit 
Jiliointcgtttmt /tgata 3 /tb.pri- 
m^quxittont dectmanonajnt* 



mtnfccundo. 

SaUtanum interdiftum datttrfi- 
lio in legitima vbi extat sla- 
tutum in loco quod afsignetur 
legitima fuptr bonis patrisjbi. 
num.12. 

Saluianum interdictum datur fi- 
lio pro fuppltmtnto legitima 
minus rtltcta in tcftamlto. tbi. 
numtro 13 contrariumjtume- 
ro 1 4. 

Saluianum interdictu ad fuifub- 
Jiantiam requirit , vt credttor 
probet de credtto, aliasrema- 
net ftnt ejfectu , quaf/ione 
quintajtumcro quintojtbro fe 
cundo. 

Saluianum interdictum redditur 
vxori agtnti adreftitutiontm 
dotis conjtatematrimoniopro- 
pter vergtntiam viri ad ino- 
piam Itbro 1 .quajtione 1 0 .nu- 
tncro 1. 

Saluianum intcrdrctumvtilc co- 
pettt vxori ad rem datam afti- 
matam , & in fubfidtum ad 
rcm dotalt pecunta emptam^ li- 
bro primosquajiiont iz.nume- 
U4. 

Sa/utanum inttrdtctum rcdditur 
ettam creditori conditiona/t, U 
bfoprimo f qu£ftio. ij.numtro 
Jecundo. 

Sa/utanum interdictum n$n da- 
tur pro tegato conditionali, ibi. 
num.S • 

sd. 
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Sdluidnum interdictum datur ad tbeca ,/cd quaft pignere. tibr* 

rcm ipfem iegatam fub cendi- primo , quajitone 2$ . numcre 

ttone fi Jutt db bdredc a/iena- feptimo. 

td t ibi.nu.j> . Sd/utanum interdictum non d+ 

SaJuianuminterdictum noncem- turmficetraposftdcntem, tbL 

fctit crcdttort babcntic/aufu- num.fi. 

lam eonjlitufi. Itb.i. quafttent in Sdluiane is ebtinet , quiprobat 

iS.numero i.Contrariumnn- extrcmdjtbre 1 .quajiionc 

mcrej. num.i. 

Saluianum interdictu daturcui- Saluianum interdictum non rcd- 

cunquc credttori , babenti bo- ditur contra anteriorcm , Itbt 0 

na Juidcbiterisob/igautbi.nu fccundo , quafiione 6. numere 

meroj. fccundo. 

Salmianum iuterdictu daturcre- SaUtianum interdictum dature- 

diteri,qui/tbi dominium rer tiam ad rcs mobtlcs in vnL 

feruduitjibreprime.qudjl. 1 6 ucrfali , iibro 2. qudHiene ij^ 

num.+» num.$. 

Sdluianum vtileinterdictumnen Saluidnum intcrdictum datur ad 

datur creditoricrcdtterisJibre emnia bona dcbitori, info/idu, 

frime , quaftione 17. numere Itbro fccundo.qudHionc ij.nu 

fccunde. meroq. 

StUuidnum intcrdictum deture- Saluianum intcrdtctu quod fnit 

tiam pro damnis & intcrejfc fortitumjuumcjfcctumpcrfo- 

prepter moram dcbttoris J/bre /utionum, vcl aito modo caufat 

prtmoy quastione 19. numere remcdium rccupcrar.da, Itbre 

prime. tcrtio^qudHioncv/timd,nume 

Sd/uianum interdtctum ddtur c- re s. 

tiamcontra tcrtium pro cx- Sentcntiafauerabtlis/ataabfln- 

fenfis, quod amp/ia, ut ibi.nu- ic adfauorem ret> te/ltt obtigd- 

mcro 4. tioncm , & bypotbecam , libre 

Sd/uidnum intcrdictumcenfctnr fccundo>qudUtonequinta,nu- 

intentatumperc/aufu/jsfa/u- mcroj. 

tarcsjibres.qudjiiene22.nh- Sentcntia lataumfupcrfojfefio- 

mero 7. rio, quam fupcrprcprictatefd» 

Saiutanum interdictumnonfun- cit caufam appcUabtlem^ hb.j. 

ddtur fupcr pignore , & bype- q. 5 % mnm. z . 

C 2 Scn- 
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ISententiaincludit ca,quatteniut men cenfcftr refcruttre eas y 

in confcquentiam neccjfariamy qua non dcbcnt admitti , vbi 

Itb.j. qua(l.6. nu.i. fuit facta altqualts contradi- 

Sententia habens claufulam omni ctiojtbj q.i.nu.f. 

mcliori modo ? qutd opereturji- Stipulatto conditionalis adtm ple- 

bro tertio 3 quafiione fexta >nu- ta conditionc rctrotrabitur at- 

mcrt s • q*e fi purc futjfet interpofita y 

Scntcntia fola attenditur ad cjfc- lib.i q.tj. num j . 

ctum vt caufa fit , vcl non fit Spoltum babct locum probatis CXS 

appcllabilis , ibi. quafttonc /. trcmts Ub.j.q.i 2 »u. j. 

num.j. Succcfior fingnlarts hibens cau- 

Scntcntiacji (Irictiiuris . Itb.j .q. fam ;i crcduore qut rcm di- 

S .num. 6. cto Salutano auocautt^ tenctur 

Scntcntta qua condcmnat indi- illam dtmitterc Joluto priori 

ftincteadfructus, intclltgitur dcbito fer fructuum colltctio* 

condemnare a die litis mota , ticmjbi.nu.i. 

libro tertto^quxfttonc S .nume- Sujpenf/o petitorij eft vtihs ad tol 

ro 2. lendas exceptioncs indaginem 

Solutionis cxccptio admittitur in rcqutrcntts. Itbro primo , qua - 

Sduianolnterdttlolibrofecun tttoncprtma > num>f>& f.*»5« 

do y quxUtonc quarta^nume- num.vit. 
ro 1. 

Statutum loqucns de crcditorc no T 
comprchendtt eum , qut habet 

acltonemrcakm /tb.z.qu.2j. t~Tl JEnufade faclo conccjfa nott 

num.4 JL citata partc , defacJoqua- 

Statutum bqucns in cafu fimplici que dcbtt reuocan Itb.j .qu.7. 

in mttcrta odtoja , non comprc- num. 1 . 

hendtt cajum mixtum tbtd.nu Teliis vnictts an fufficiat inpof- 

mero f. fejfortoltbro prtmo , quatiione 

Stattttum, qttod vitlus vittori jo.numcros. 

condcmnetnr tn expenfis, quo - Teftis untctts in pojfefiorio no fuf 

modoproccdit lib.j . quaft. 1 1 . ficit ibtd. num. 2 . 

numS. Testisvntcuscumiuramentofup 

Statutum quod rcfcruat omnes pletorio fufficit , ettam tn pof 

cxceptioncsin finc litis, mn ta- Jeftorio>tbt, num.j. 

Tc- 
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Teftis qualitas quod ftt omni 
exceptione maior^ cH proban~ 
da , i <fn efl deucmendum ad 
ruramentttm ftppktorium\ 
altos non defertttr , ibtdnu- 
mero 6. 

Tradttiomindati in Iudicio Sal 
uiani est de concomitanti- 



daeftlibroprimo, q*<tft.j2. 
num tf. 

Verb i in fentcntia appofita ad 
fauorcm creditoris , donec + 
& quoufqfte &c. inducuQt 
mixtttram Itbro j. qutfi.^. 
numero i . contra } numero ter 
tio. 



bus tibrotertio.qttxftionctf. Vcrbaifta.donec , & quoufque 
numerof. creditor fuerit fatisfaffus, 

dicu ur canonizuiredebitum. 
ibid.num. i . 

V Verba ilia, dtncc & quoufque 

&cat. cenfentur pofitainfen 
tentiaad ejfcclitm foltuspof 

VAriatio non admittitur fefiorq tbt.numcro j. 
post etecitonem Itbro fe- Verba donec & quoufque, indtf 

ferenter apponuntur , tam in 
Itbello hypothccarix quam Sal 
tttani Intcrditti tbidcm nu- 
mero 4. 

Vcrba . N. immittcndum effe tn 
popefstonem bonorum debito- 
ris y reddttnt caufam appetta- 
bttem, & faciunt caufam ap- 
pellabtlem tib.j.qttxji.s. *9h 
mero 1 . 

turfi S alttiano ImedUio ex Verba In dttbio funt interprctan 
pertatur jtb.2. quxji. 1 1 . mt- da ad fauorcm appcttationis 9 
mero). nurn^. 
Vcndcns rcm cum rcfcrttationc Vcrbaappofitagratiadubitatio- 
domintf habet interca ani- nis loUcndx Jtnon apponan- 
mumfocandis non venden tur non nocent ltb.j.quxji.0* 
di lib , 0 jccundj, quxji. i+.ntt nttm.6. 
mer * *• Vxor , vtro non cxiftentc fol- 



Ariatio non admittitur 
post elecJtonem Itbro fc- 
cundo, quxjttonc i^.numc- 
ro 1. 

Vafallus non potcft conjiitucre 
tus vfusfrucltts tn bonn fiu 
dattbusttbro Jecundo, quxffio 
nc 1 / .num.+. 

Vafatltts poteji fe obligare a^iio- 
nepcrfonait adfruclus feudi, 
& ea decaufa obttgare b na 
fua , / t ec creditor tunc rcpetti- 



Vcritas Jemper in iudtcio dicen- 



ucndo , in fubfidtum habct 

acJi* 



Indcx 



g&ionem *d rem ddttmcx- 
timatam itbro i .qudilio. 1 2 . 
num.i. 

Vxorhdbens plurescorreesobli- 
Z*tn injoltdum pre fud 4* 



te,/f liberdtvmm^ velh- 
ttd , non ftbi prdiudicut in re- 
liqms , nec minus refpett* 
correorum , liba.qudji. ij. 



num>4* 



INDEX 



Digitized by 





INDEX OMNI VM 

Q_V AESTIONVM 

fN HOC LIBRO DE SALVIAKO 

Intcrdiclo contcntorum . 

E X LIBRO PRIMO 

QVAEST. PRIMA. 

Aluianum Intcrdi3um,quid fit,vndc dicatur & qua* 
rc Inucntum . 

QVAEST. II. 

Saluianum Intcrdi um qu otuplcx • 

QVAEST. III. 

Saluianum Intcrditf um in quodiffcrata Scruiana a&ionc, & ab 
hypothccaria. 

QVAEST. HII. 
Saluianumlntcrdi&um an fit pcrfonalc vd in rcm fcriptum . 




QVAEST. 



Digitized by Google 



lndex 

QVAEST. V. 

Saluianum intcrdiclumanreddatur cuilibctcrcditori cxaliacaufa, 
quam locationis. 

QVAEST. VI. . J 

Stluianum interdiclumanreddatur creditori , habenti folamtaci- 
tam hypothccam . 

' ' QVAEST. VII. • - l 

... < 

Saluianum interdi&um an compctat pro Icgatis , & quod pro lega- 
tisannius. 

■ m • 

QVAEST. VIII. 

Saluianum interdi&um an compctat fideicommuTario vniucr- 
fali. 

QVAEST. IX. 

Saluianum interdi<5tum an reddaturfflio in Iegitima . 

QVAEST. X. 

Saluianum interdiflum an rcddatur vxori , agenti,ad rcftitutionem 
dotis proptcr vrgcntiam uiriadinopiam contra tcrtium poffcf- 
forcm , 

: . 1 

QVAEST. XI. 

Saluianum interdi&um an detur vxori foluto matrimonio pro dote 
confeffata contra tertium . 



QVAEST. 



Digitized by Google 



a * ■ • i 

QVAEST. XII. 

■ 

Salutanum intcrdi&uman reddatuT vxori adrcmindotcmdatam 
cxtimatam viro non exiftcntefolucndo . 

QVAEST. XIII. 

Saluianum intcrdi&um an rcddatur crcditori coditionali>& an con- 
diuu rctrotrahatur in prsiudicium poflcflons . 

QVAEST. XIV. 

Saluianumintcrdi&um an dcturcreditori proannua prasftatione, 
feu pro annuo ccnfu,contra tcrtium poiTcflbrcm, & an pro prat- 
ccritis &profuturisiudicium poflitfubfifterc. 

QVAEST. XV. 

Saluianumintcrdiaum,andcturcrcditori, habcntibona fuidcbi- 
toris obligata cum claufula Conftituti . 

■ • 

QVAEST. XVI. 

i 

• ■ •■ 

Saluianum intcrdidum, an dctur creditori^habcnti fpctialcm hypo 
thccam , & Dominij rcfcruationem , fupcr rc vcndita , vcl alitcr 
alicnata. 

QVAEST. XVII. 

Saluianum interdi&um , an reddatur crcditori crcditoris contra 
tcrtium poflcflbrum bunorum fui dcbitoris . 

QVAEST. XVIII. 

■ 

Saluianum interdi&um.ari dctur ctiam haredi, Si Ceflionario . 

d QVAEST. 



Digitized by Google 



QVAEST. XIX. 

Saluianum Intcrdiclum, an quemadmodum redditur pro forceprin 
, ripaii tefWmttW^**?™ damnis capcnfis, &inccrciTc pnw 
ptcrmoramdebitori$. 

QVAEST. X)fc 

Libellus quomodo formandusfinn vtili Saluiano interdi&o , & 
quomodo digqofcatur a hbello hypothccariac . . 

QVAEST. XXI. 

Saluianum vtileincerdiclum , ancumulari poffit in libcllo, vna 
cum hypothccaria adione, & an fupcr folo poflcfiorio pronun- 
ciari non obitantccumulationc . 

QVAEST. XXII. 

SaJuianum intcrdi£um an cenfeatur intentaium pcr claufulam , fu- 
perquibus, & pcr fimilcsclaufuias falutates, inlibello apponi> 
lolitas, Scconfuetas. 

QVAEST. XXIII. 

Author latidatus comparens in Iudicio ad defcnfam rei conuent? 
in remcdio Saluiani intcrdicti , an inuito a&ore admittatur , ani- 
mo nouandi , & an debeat fingulis a&ibus citari . 

QVAEST. XXIV. 

Nominario dominj an admittatur cx partc rci conucntiin reme- 

dio vubs Saluian i Imcrdi&i . 

QVAEST. XXV. 

InutiliSaluiano intcrdi&o , quaefint proband3plenedifciititur . 

-j QVAEST. 



Digitized by Google 



QVAEstr x*Vr. ^ ; v - J 

AgcnrivtifiSaluianoIiitfrAAo^iiomodo fuccurrendum contra 

ncgantcm poflidcre rem petitam . 

••*•'.» *t i p • ■ i " * i ...«•■ 

v r ii. i» » . >J. !*.•*•• v»/ . ■ vl *v f . •« . • ». . t 

QVAEST. XXVII. 

Mora an poflit pnrgari m preparatori js habiris pro confeiTatis . 

- Cj^AEST. XXVHI. *v2 

Primum cxtremum in Saluiano rcquifitum , an probctutpcr Cohfll 
claufulam Conftituti in Inltrumcnto appofuam . 

, QVAEST. XXIX. 

Primum cxtremum in Saluiaao rcquifitum,an probctur pcr Iibr nm 
xftimi . 

QVABST. XXX. 

Primum extremum, an teftimonio vnitis probari poflrt iunclo iara- 
mento fuppictorio m Saluiano intcrdi&o . 

QVAEST. XXXI. 

Primum cxtremum, anprobcturinSaluianointcrdiclopcrteftcs, 
&adusfingularcs. 

QVAEST. XXXII. 

Primum cxrrcmum an poffit probari pcr confcflioncm rci conuen- 
tihabcntisauthorctn. 

QiVAEST. XXXIII. 

■ 

In Saluiano Interdiclo, quis obtincr. dcbeat . 

d 2 EX 



Digitized by Google 



EX LIBRO SECVNDQ 



QVAEST. PRIMA. 



Exceptio qualis adm i t tatur , & qualis non ad mittatur in S al ui a n» 
intcrdifto. / . / ; r J3 

QVAEST. IL/j 

Excc ptio , qua» alias non wrrit admittenda m Saiuiano tnrerdi<ffr>, 
fi tamcn fuit rcccpta pcr mdiccm , an dc ca fit habcnda rario, plc- 



ncdifcutitur . 



, T * ....... ■} 



QV AEST. UL 



f xceptioiuris offcrendi^anhaoeat locum in vcili Saluiano IntOK 
diclp; , 



QVAEST. UIL 



Exccptio folutionis , & coaipcnfationis , an admiccatur in mli 
Saliuano intcrdi&o. 

QVAEST. V. 

Exceptio omnis , quar tollit hy pothecariam,tollit cti.am Saluiati un> 
Inccrdictu m , & ibt rcfctuntur ahqui cafus .- 

QVAEST. VL 

Exceptio antcrioritatis , an obftet m Saloiano tntcrdl^v 

QVAEST. VH, 

Exccptioantcrioritausj&hypothccaJ^altcrius, an obdet in Sat- 
uiano Intcrdi&o * 

Q,VAEST. 



Digitized by Google 



QVAEST. VII L 

Exceptio dominij,& j ropriet3tis an admittawrinvtiuSaluian» 
interdi&o. ' 

QVAEST. IX. 

i ' " . v 

Exccptio fidcicommiffi,au obftet in Saluiano interdi&o* 

QVAEST. X. 

Exccptio, qu jd rcs fic cmphyteutica,an obftct agenti vtili Saluiano 
intcrdido. , r 

QVAEST. XL 

Exceptio , quod res fit feudalis , an admittcnda fit in utili Saluiano 
interdifto . 

' QVAEST. XIL 

Exceptio cfiiod res non potuerit obfigari a detundo vti propria hae- 
rcdis 3 an obitct agcnti vtilr Saluiauo . 

QVAEST. XIII. 

Exceptio quod res fit mobilis, & in ca non confiftat hypothcca , an 
opponi valcat in hoc ludicio » 

QVAEST. XIV. 

Exce tfo^quoJrcspetira fubiaceat referuationi dominijalterius, 
doncc de precio illiustuerit iatisfadus, an obftct agenn hoc Sal- 
uiano interdi&o . 

QVAEST. XV. 
Exceptio , quodcreditor anVjuurus fir partcm bonorum dcbitoris 
cotitraalmm tertuun poneiT >rcm hoc codcm rcmedio an obcft 
inhuiuimudiiudicio. 

QVAEST. XVI. 
ExceptfonuHitatisoWigirionis, &hypochecae anadmittaturin vtt 
h Saluiano Interdi&o » 

QyAEST. 



Digitized by Google 



Indcx 

QVAEST. XVIL 
• ... - < 

Exccptio vfurarix prauitati s, an obeft agcnti hoc r eracdi.. • 

QVAEST. XVIII. 

■ 

Exccp t io cedcndarum an obftet agcnti hoc rcmcdio. 

QVAEST. XIX. 

Exccptio cxcuflio ni$ an admittatur in hoc rcmcdio. 

QVAEST. XX. 

Exceptio 1 . 2 . C d c pigno.an obftct agcnti hoc rcmcdio. 

. QVAEST. XXI. . 

Exceptio prsfcriptionis an obftct in rcmcdio vrilisSaluianiinter- 
didu 

QVAEST. XXII. 

Exceptio prarfcriptionis x.v el xx.annorum an obftet agcnti hoc re 
mediojd vltra hypochccam adh*Cv]iioquc conftuutuni vclprc- 
carium. 

QVAEST. XXIII. 

Exceptio ftatutariae prarfcriptionis introdu&ar contra credirorcm 
ncgl!gcntcm,an obftt t agentt hoc u mcdio. 

QVAEST. XXIV. 

Eiceptio mclioramentorum an impcdiat immiffioneminhocre- 
dio. 

... Ex 



Digitized by Google 



EX LIBRO TERTIQ 

' QVAEST. PRIMA. 
Appcllatio an dctur in Saluiano plene difcutitur. 

QVAEST. II. 

Referunturmulticafus^inquibusnon poteftdari Acgidiana con- 

Aitutio in Saluiano intcrdi&o. 

• • • • 

, • • «.• • • 

QVAEST. III. 

Scntcntia Jata in pofleflbtio Saluiani , fcme! cffcfta appellabilis, an 
/empcrdurctappellabilis , &an poffit dari Aegidianain qua- 
cunqucinftantia. 

. QVAEST. IV. 

Vcrba iIIa,doncc,& quoufque creditor fuerit fatisfac*tus,appon*ta in 
fcntentia>an faciant mixturam in Saluiano . 

QVAEST. V. 

Verba/fequibus in fententiain genitiuo prolata fubilla dicendifor 
mula.N.immittendumcflein poflelfionem bonorumdebitoris, 
anfaciantmixturanij&an rcddantcaufamappcllabilem . 

QVAEST. VI. 

• 

Iudex proferens fententiam in S Juiano inccrdi&o fubllladicendi 
formuIa.N.immittcndum c flein poflcffionem rei pctita?>non ali 
tcr relaxato mandato , an pofTic illud nih;Iominus ttadcre appci- 
lation. pcndcntc,abfque vitioattentatorum. 



QVAEST. 



Digitized by Google 



Index 

. m . f , QVAEST. VIL . .. 

Immifliofequutain Saluianointcrdi&oan dcbeat eodcm impcrio 
retraclari rcuocatafententiapcr iudicem appcllationis. 

QVAEST. VIIL 

Fruc*tus in Saluiano intcrdi&o , an vcniant in condcmnatione pof! 
iudicium motura. 

QVAEST. IX. 
Fru&usan fempcrcomputcnturinfortcmin Saluiano interdi&o. 

QVAEST. X. 
Fru&us pcr crcditorem percepticx mcliorationibusbonoruem- 
phytcuticorum in iudicio Saiuiani Intcrdi&i computantur in for 
tcm, & vcniunt fub generaliobligationebonorum. 

QVAEST. XI. 

Rcs per Saluianum interdi&um auocata , an pofOc fubfuftari . 

QVAEST. XII. 
Bona pcr creditorem iniudicio Saluiani auocata^&indepereum 
dcfa&o vcodita, vclaliasaIicnarapon*untauocariper debitorcm 
fiue rcum conucntum remedio rccuperanda? . 

QVAEST. XIII. 

Quomodo fuccurrendumfit Rcoconucnto, cui resperSaluianum 
intcrdi&um fuit auocata in liquidationc frufluum , crcditorc 
fatisfa£o. 

QVAEST. XIV. 
Minor an reftituatur aduerfus fententiam, latam in iudicio Saluiani 
intcrdidi > & an intcrim impcdiatur cxccutio. 



F I N 1 S , 



Digitized by Google 



TRACTATVS 

DE VTILI SALVIANO 
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AVTHORE BARTHOLOMAEO SCAPVCCINO 
pAtritio T^ttenndtenfi h V. D. m 
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ARG VMENTVM. QVAESTIO PRIMA. 



Saluianum quid ; vnd c di&um , 
&quarelnucntum. 

SVMMARIYM. 



NITI VM mcum a 
Domino.Inchoan 
do igirur tractatu 
hunc dc Sakiiano 
h Primo cft fcicn- 
/■ SaUianum interdiUum quid dum pro cognitione tcrrai- 
Jtt. norfi, quodSaluianuminter- 

a Interdiclum fluribus reftetti- i didum t eft aflio in faaum 
bus dicitnr . prstoria caufa polTefiionis adi 

S Interdicla omnia pjfejfiria sut> pifcend* coparatum^quo vti- 



vcltjuafi. 

4 Saluianum interdicJum eft adi 

ptfcendd . 

5 Interdtclum Saluianum vnde 

dtttum . 

rtt 

mediate . 
7 Salutamm a Seruade dtilum . 



tur Dominus fundi dc rcbus 
Coloni , vel alius crcditor > 
quas is pro mcrccdi bus fundi » 

gnori futuras pepigit,qu* dc- 
finitio fcre Iitcralitcr habctur 
in § . intcrdidu quoque i nft i t . 
dc intcrdidUum fua gloiTa, Sc 
potiiis eft dcfcriptioquedam* 
. quam reaiis dcrjnitio,quaJ,c- 
A giflae 
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x De Vtili Sdlul 

giftapnon vtuntur ,fcd Dialc- 
cticij & hanc definitioncm fc- 
quuri func moderni Audito- 
rcs Rotae Anconitana? intra- 
ctotudevtili Saluia. par. i.c. 
i. num.2.& 3. Dicitur autcm 
Interdt&um plunbus refpcfti 
bus, ncmpc quafi prohibito- 
rium , qnod dcriuatur a vcrbo 
intcrdicere , ideft denunciare, 
ve! prohiberc, vtin§.exh;bi- 
toriainft.de mterdid. quam- 
uis non fem.per prohibcant j 
fcd ahquando ficn iubeat,§. t . 
inft.cod. tamen cum acom- 
munitcr accidetibus fintpro- 
hibitoria , lex ad ca facilc ada- 
ptatur, vulg.I.nam ad ca,fT.de 
leg. vclfecundo Intcrdidum 
dicitur quafiintcr duos diclu , 
vt in $. limt autcnvinft.cod.in 
fi.vefterti6,quodmihiverius 

videtur, Interdictum quafi in- 
tcrim diihim (hoc eft) donec 
in iudicio petitorio dMcutitur, 
Pra-tor tuetr* creditorem in 
polMorio, quod cft lepararu 
aproprietate,vt communiter 
notaturinl.naturaliter,§. nt- 
hil comune, fl.de acq. poffeir. 

3 Quiahxc omniaT Intcrdicra 

poflcflbria funt) & dc fola pof 
fcffionc contcnditur,vel qua- 
fi,vt in§. 1. inft.de intcrdi:*.. 
maximehoc Remcdium Sal- 

4 uiani, quodt cftadip.fcendr, 
vtin §. intcrdi&um , inft. cod. 



\o InterdiSto 

I.2.§.funtautcm,fT.cod.sjIor. 
m Rubr.fF.dc Saluia.mterdi c t . 
in fine . Bart.in 1. 1 .in fin.ff. dc 
Saluia.interdift. Aret.in §. ite 
Scruianan.i.& 8. vcrl.fcdin- 
tcrdiclum unft.de a&.Neguf. 
dc pignor.in primo mco. par. 
8.n.2.latcMcnoch.deadipi- 
fcendapoffclT. remcd.3.nu.^. 
cum aliiscitatispcrmodernos 
Auditorcs Rota? Maccraue,in 
diaotraft.de Saluian. par. 1. 
c. 1 3. & ifte intcllcclus, quod 
interdiclu dicatur mterim di- 
clu , fatis placct Sylueftro Al- 
d < vbrandmo, vt in addit.ad gl. 
in §. funt tamcn,inft. dc inter- 
did. in vcrbo inter duos,& ve 
riorem putant di&iModcmi 
in di&o traft. par. 1 . cap. 1 . n. 
4. vt dtcantur interdicla ad chf 
icrcntiam proprietatis,dcqua 
in plcnario iudicio eftdilcu- 
tiendum in petitorio , & inte- 
rim datur p< flcflio ex interdi- 
iftoci , qui probauitrcquifita 
iecundumcafuum contingen 
tiam, quod quidem interdictu 
Saluianuma Saluiot luliano 
hitifconfultoctuditiffimoin- 
uentum quamplurimiopina- 
tur, vt reccniet Menoch. in 
traa.adipifccn.Remcd.3.n.i. 
poft Ncgut". dcpignor.par.8. 
mcmb. 1 .num.7.quod verum 
non putat Thel uir.Dccii.Pc- 

dcm. 1 79. in principio , ea ra- 

tiowc 
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tionemotus, quodlonge an- 
cc ipfum Iulianuminucncum 
fuiflfe cxiftimat,vltra quod alij 
( vcipfcinquityfucruntSaJuij 

f>ra:tcrlulianum , vc idem Iu- 
ianus atrcftatus cft irr I.Sal- 
uius Arifto.ff.de lcg. prarftan. 
cuins fcntcntia! futlfe Fcrdm. 
Mendoz. attcftatur ibi The- 
faur. in difput. iur. ciutl. Iib. 2. 
cap.4.num.2 7. Hocq;intcrdi 
cluui immcdiatc, & propric 

6 loqucndo eft inuentuni f vc 
fuccurrat Dommo fundtIoc3 
tic<)\)tr:\ c !t)num,& valcac 
adfpiftj pMteifioiiemeam rc- 
rumvque in ftirrdo rocato inuc 
ftarftierc pro peilfione fundi 
iocati, vt in §. intcrdi&fjquo- 
quc inft. dc intc rdid. Mcnoc. 
in loco iiipra cttato^num.^. & 
Thcfaur.m Dccif.citaca iy6. 
num. i.Hmc alij dicunrSal- 

7 uianum f a fcruando didum 
eflc, quia fcruat iura credicori> 
quemadmodum Seruiana, & 
quafiScruiana excoappclia- 
ca? funt,quia per tlmiles aclio- 
ncs feniantur,atquc dcfendun 
tur lura eorum,vt bcne ad- 
itertit I tf. in $. Scruiana infl. 

de atf.nu.«3.&84.poft 
glof. & Nicol. dc 
Ncap. 



j£t4*ftio 1 1 s 

ARGVMENTVM. 

Saluianum Intcrdi&um du- 
plcx eft . 

SVMMARIVM. 

1 t^filio dirccla ubi confiHat, rj- 

tjuiddevttli. 

2 AtliovtUis , & dtrecla ancx 

mente, an vcrbis , vel cx in- 
tcrpretattouc dctur. 

3 ^iclto vttlts quoad cffcclum 

non dtffcrt ub adionc dtrc- 
cla. 

+ Salutanum Intcrdiclum alind 
vtiU^aliuddtrcclum. 

S Sdluidxum InterdtcJum cst 
pinguius, &vtthus altorc- 
mcdto. 

QJ/ AE S T. IL 

I Vcmadmodum in 
JLrc plurics legi- 
mus ifta nomina 
vtilisjatqidirca^ 
tfttonft , ita pan racione di- 
ftingucrc oporcet Intcrdiclu 
vcilc Saluianum a dirccfto, Ad 
cuius incelligcntiam opcrae 
prccium cftinucftigarc non- 
nulla pro intdligencia huius 
macen*,& Prnnoeft animad 
ucrccndum, cjuod dc iure an- 
tiqm»dabancurccrCiE formu- 
i*accionum, qua?per Con- 
A 2 ftanti- 




c &eti>tiliSdtttUi 

flantinum fuerunt ampuratc , 
vtinl. i.C.deform.fubi.Vn- 
dcolimtoca visa&ionis dirc- 
el* confiftebat > & in cxprcf- 
I fionetnominisadtionis^oY in 
quadam formula vciboium, 
nuncverdvbi narratur caufa, 
cx qua ius compcrat adtori 
ad agendum, puta emptionis, 
Venditionis,m u t ui, locati,Dc 
poi it j ,& fimilium, quia cx ip- 
io nomine demonftracur cau- 
fa, ex qua Rcus obligatur , & 
cxquaius compctit acloriad 
agcndum,ifto cafu diciturco- 
pcterc actio dite&a,quoties 
veroex nominea&ionis non 
potcft dcnotari ccrta caufa , 
proptcr quam AcTori ius co- 
pctat,& Reus obhgetur, tunc 
dicitur vtilis acTio, & ratio cft, 
quia cum rcgularis forma non 
iic apta ad denotandum has 
caufas, neccflario oportec ad- 
dcrcaliquam vcrborum con- 
ccpcioncm,qua? dicitur ucilis, 
prout haec probancur in 1. 2. 
fT. de praefcrip. vcrb. ita dc ri- 
dcicommeiTario dicimus , cui 
rcmcucacTthcrcdicascx Trc- 
bclliano^aduerfus quem dacur 
folummodo vtilis §. rcftitu- 
ta. inftitut. de fidcicommiiT. 
h$ rcd. L pcn. ad fi. C. ad Trc- 
bcll.l.poftulantcS. x.rT.eo.ad 
difTerentiam dircclae, qua? im- 
mcdiacc contra bercdem cora 



hterJifh* 

pecebac, uc in diclis iuribus,vc 
rum quia non poceft direcTc 
narraricaufaproximacontia 
fidcicommiiTarium , quarc fit 
obligatus, cum principalitcr 
cendac concra hcredem, mcri- 
td vocatur vtilis fequuta rc fti- 
tutionc harreditacis , ica pari 
modo de cclTionario dicimus, 
qYiomine proprio non poccft 
expcriri direcTa a<5tione,fcd fo 
lummodouciltl. i.l.nomini- 
busC.dcacT.&oblig. Ucga- 
to nominis C. delcg.l. cm- 
pter. C.dehcjrcd. vel atf.vcn- 
dit.Qu6fic,vc cum ccfliona- 
rias non polTicdirecTc denota- 
recaufam immediacam» quarc 
agacconcra lllum dcbicorem , 
nifi cx caufa ccffionis , cuius 
vigorc compccic ius agcdi , iu- 
re merico dicicur ci compcccrc 
actio vcilisad dirTcrcnciam di- 
rccl£,qu3e competebat ccdcn- 
ti 1. omnes. C. dc donat. qux 
fubmod. 1. pcn. C. ad cxhi- 
bcn.Secundo illud pociiTim* 
eft notandum.non ciTe ucrum 
abfolutc , quod a&io dirc&a 
llc ca t quar cx vcrbis, & mcn- 
telcgiscompetic, vcilisuero, 
quar cx mcncc tancum, ut ali- 
quandoopinaca cft glof. inU 
curacoris. C. dc negoc.gcft. 
quam reprobanc Bart. & alij 
DocT. in d. 1. curatoris, & ra- 
tio cft,quia ctiara in caiu, in 

quo 
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quo uerba lcgit dcftciunt cx fo 
lamctclegis potcftdari acTio 
direcTa,vci pacctin intcrdiclo 
uci poflidctis,cuius vcrbalo- 
quunturfoluromodo dc xdi- 
busl. i.inprinc.ff. vci poflid. 
non auccm de Praediorutlico, 
& tamcn in prardio ruftico,& 
aliis rcbus colono compecic 
incerdicTum uci poffidctu» di- 
rcc"tum,proutdc a?dihusd. 1. 
i . § . hoc interdicTum in omni 
bus,& in 1. 1 .C.co. tit. nam il- 
lud dicitur cx Irge,quod cft cx 
fola mcntelcgisl.non dubiura 
C. dc Icg. I . nominis , & rci ff. 
dcverb. fignif. dickur itaquc 
acTio dircclailla,quar compe- 
tit fiue cx vcrbis, ct rnentc lc- 
is,fiue ex mente tantum. Vci 
s ver6 , qu£ ncc cx ucrbis , 
neccx mcntc legis competit, 
fed folum cx interprccatione 
Iurilconfulti cxtcdcntis difpo- 
fitioncm Icgis propcer identi- 
taccm ratJonis,vc habccur in I. 
pcn.ff. Ci quadr.paup. fcciflc 
dicat . Tcnio ctl faendum , 
quod ift$ acTiones quead ip» 
fumius profcquedi iniudicio 
& quoad cffe&um inter fe ni- 
3 hiIdiffcrunr,tfcdfoIumdirTc- 
ruut rcfpccTu (orraula? , quz 
/ vt dixi ) fublata fuit , vndc fe- 
quitur, quod ifta? differcati* 
fmt omnino fupcruacua?,cum 
vcraquc acTioht ciufdem po- 
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tcftatis , & habcat eundem ef- 
fccTum,vtcft tex. in l.acTio. 
rT.de negot. gefh & in l.cum 
mota , ad fi. C. de tranfacT. & 
proptcrca fatcftpcrcipercco 
gnitionc terminorumsde qna 
matcria potcris vidcrc Barr. 
& alios DocT. in 1. 1 .C.de acT. 
& oblig. & glof.in l.cx legato 
nominis , C. de lcg. Modd ad 
rcm noftram , Saluianum in- 
terdiclum dirccTum principa- 
litcr , & immediate inuentum 
eftt fauorc locatoris contra 
CoducTorcm Prardij Ruftici, 
vtilevcrd concra ConducTo- 
rcm Praedij Vrbanij , pro adi- 
pifccnda poffcfTionc rcrum ca 
cice propcnfionc, fcu afficlu 
obligatarum, & incroducTaru 
inpraedium Domini, & vo- 
catur dire&u , quia verbacdi- 
di loqucbanrur tantummo- 
do dc ConductorePrardij Ru 
ftici, vtinl. i. inprinc. rT.dc 
Saluian. intcrdicT.ex idenrita- 
tc autcm rationis pcr intcrprc 
tationeiftud intcrdicTum cx* 
tcnfum fuit , non folum coo» 
tra Inquilinum Praedij Vrba- 
ni,fcd etiam contra qucmli- 
bctalium debitorc,quod vcilc 
appcllamus, Bart.in 1. i.nu.a, 
ff. cod. Iaf. in $. iccm Scruiana 
inft.de acT.nu. i oo. Ncguf! dc 
pignor.par.S.mcmb. i.nu.j, 
Rjp. in Rubr.de pignor. n. 1 9, 



1 



Digitized by Google 



lareMenocb. dead.pifc. pof- ARG VMENTVM . 
icfl*. rcmcd.2 .nu. 1 4.vcrf.2 .& 

plcn111snu.17.cum feq.& no- Saluianum intcrdictum ,in quo 

triflimc (ccuuti lunt modcrni dirTcrataScruianaactionc, 



Auditores Macc rarcnfcs in d. 
tratf.dc Saluia.par.i.cap. 
n.c?.& io.cuiusvtilitasfuitjck 
cfttalis,rdcoq;in dicsmagis 
creuit, vt ferein PalatiisCau- 
fidici alioremcdio noiman- 
tur, & fatcnturomncs Docto 
rcs cflc pmguius remediu tat- 
quc vtiiius^duam ahudrcmc- 
dium m hac rc adinu£tum , in 
tantunv t laf. in d.§.itcm Ser 
uiana poftqua difputauitplu- 
res articulos huius rcmcdij , 
coactus fuit planntrontcfatc- 
ri,vtilius cflc intcntarc Saluia- 



&abhypothccana. 
S V M M A A 1 r M. 



Saluiunum interdtclum Mut tfi 
fuperfiuum , uut Seruidftd 

MCltO. 

Salutanum interditfum, &*- 
ttto Serutana n§n funt MtJil- 
nes fuftrflu* . 
Aftto Scruian* eU iudtciumpe 
tttortum , S.tluptnum vcro 
pjfleftorium. 
Appellattodatur gSeruianM m- 
cJtone/ecus in Salurano . 



num, quam Scruianam , ut lbi 5 ProJtattttnes meltorcs^ drfortto 



pcreum nu. 102. idcm Arct. 
nu. 9-Gomc z.n . i 6. Menoch. 
ind.Rcmcd.3.nu.7.poft Cc- 
pol. cautcl. 8 1 . Ncguf. Rol. a 
Val.& ahos ibi relatos,& 1 he 
faur.rccif.Pcdcmon. 175.111 
princ. &hiceft noftcrpnnci- 
palis intcntus, tr: : crarc dc hoc 
vtili Saluiano lnterdicro,quia 
dcdirecto habetis plcnccxa- 
minatas omncs quarftioncs r> 
Doaorcs^indictof.itcm ^tr 
uiana, &per Menoch. mlo- 
co fa p u s citato , ad qucm 
in occurremi cft confugicn- 
dum. 



res requtruntur tn MiJtonc 
SerutanM , qukm tn SM/utA- 



no. 



Exccptio excufionts requtritut 
in Seruiana acttonc . 

Dtfferentt*) qujt dMnturinter 
Seruianam^& Saluranum^ 
miLitant & bm tnterhypo- 
thccar/am,& Sduianum . 

QVAESTIO III. 

Aluianum tnterdi- 
aum, vt dictu eft 
in prxccdcntiqiiae 
ftione,daturpnn- 
cipaiiicr contra conducterciB 

Prardij 
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Pra?dij Ruftici,ficutSeruiana, 
quaeeftadinucnca, vtconfulat 
Dominofundi aduerius Con 
ducTore Pra?dij Ruftici , §.Ser- 
uiana autcm , Inft. dc act. vbi 
Iaf.nu.8.crgo altcrum eorum 
x videtur fupecfluum , t vt pcr- 
penditibilaf.nu. 102. quolo 
ci fignanter c\icit ? ic crcdc re, 
- quod pnus adinuera fuic a&io 
SeruianaaPra?tore,qua Sal- 
uianum , qui cum videret , 
agcnteeaacTionemultis pro- 
bauombus defatigari , intro- 
duxit poftcaSaluianum mtcr 
dicTum,vtac>or minusgraua- 
retur , & fic videtur cunclude- 
rc,quod lfta acTio Scruiana fit 
omnino fuperflua - tamen ie- 
cundum cumnon rcdduntur 
ifta remedia fuperfiua , quia 
Saluianum intcrdidu cx mcn 
tc C yn. in 1. certi Itiris , C. lo- 
cati,qucm rcieit Angci. ^rer. 
jn dicto §. \tcm beruiana> non 
compcut nililocatori Pra?dij 
Ruftici, & npn daturnilicon- 
traconductoicm Rullici Pra? 
dij , & cius harrcdcm ,1. 1. C. 
dcSaluianointcrdict. Scruia- 
naautcm actiodatur,&loca- 
tonPra?dij Ruftici, & Vibz- 
ni,vt tcnct glof. in dicto §.Scr 
uiana,in vcrbo Coloni,quam 
ditTerentiam fcquuta cftglof. 
jn I .pignoris,C.dc pign.ck ad- 
uertu lal.nuru. 9 hccc ergo 



'vAJ^^ilt. 4 

quodnonfunt fuperflua cum 
dcntunfta rcmedia diucrfis rc 
fpectibus, & ad diucrfa,nihilo 
miuus, vt rcfcrt idc laf.n. 1 00. 
ifta ditfercntia rcprehenditur 
pcr multos Do&otcs, quos 
ibi conumerat,& bene, cx co 
quod & fiSaluianum directu 
nondctur nifilocarori Prardij 
Ruftici,tame vtile Saluianum 
datut locatori Praedij Vrbani , 
& cuilibct alteri , & contra 
qucmlibet alium poflciforc, 
vt fuo loco melius dicctur j 
Hgo vero, vtdicam quidfen- 
tiojdcfccndom eam fenten- 
tiam, quodifta? acTioncs non 

2 fint fupcrnW,t rationcs quae 
me mouetumt % Pnmo,quia 
fccundum Io.Fabr.furficitad 
toliendum fuperfluitatem , vt 
habcamus nidicium poiTeiTo- 
rium,quale cft Saluianum , & 
pctitonu , qualis eft actio Ser- 
ujana,& erit prima dirTcreutia 

3 t interSeruianam^& Saluia- 
nu, Papicn.iu form.lib.in acr. 
hypoth.in vcrf. fubeadeobli- 
gationc,n.8. l.fi.ri.de balu. iii- 
terd.Thciaur.d. 6icjf.17tf.t1, 
6Jaf.in d.§.iteSeruiana,n.9<f. 
& s>8. % Secundo moucor, 
quia pollcilbr conucntus Sal- 
uiano intcrdi&o,fi fortaile fuc 
cumbatinco iudicio , potcnc 
aflumerepct torium ,dimiftb 
poiTeiTono,iuxtaterminoslc- 
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gis exitus,ff.de acq.pofT & fa- 
cere ita,vt dcclaretur,credito- 
rcm nullum ius habere fupcr 
bonis,vigorc Saluiani interdi- 
c"ti,ci nblatis, & ita non critfu 
pcrfluaadioScruiana, vtcon 
fiderat.Io. Fab. in loco citato, 
quiccjuid dicat Iaf. nu.ioi.in 
fin. cuius opinio ex prxdi&is 
non placer. V ndc quamuis cx 
partc crcditoris vtilius fucrit 
intcntare Iudicium poflcffo- 
rium,quam petitorium,fccun 
dumconiihum Iuris Conful- 
ti,in I.is qui deftinauit,ff.de rci 
vcnd. & in §. commodu inft. 
dc intcrd. & benepcr Iaf.in fae 
piuscitato,§.item Scruiana,n. 
j8.tamen ex parteRci cntbo 
num , fifuerit viclus aflumere 
iudicium pctitorium , & obti- 
neredeclarationcm inpctito- 
rio,vt dictum eft,& ide" diccn- 
dum crit rcfpeclu crcdltoris , 
vt pcruenirc poffit ad diftra- 
clione pignoris in difcuffione 
actionis hypothccariar , quod 
alias no poffet m Saluiano in- 
terdi&o , vt fuit deduclum in 
Rota,coram DominodcRu- 
bcis,in illa Romana f rtKftuum 
riccif.43.nu.vlt. par. i . & alibi 
diccmus . % Tcrtio ifta? duae 
ac"tiones non funtfupcrfluar , 
quia dantur cafus , in quibus 
ncceffe cft excrccrc Scruiana 
aclioncm,& hypothccariam, 



nccpoteftlocum habere Sal- 
uianum interdi&um , vt per 
Neguf. de pign.8.par. mcmb. 
3.n.i?.vcrf.&fiquifpiam me 
ritd , cVc. Secunda itaque crit 
diffcrcntia , quia a Scruiana 
aclione , tanquam iudicio p e- 

4 titorio , datu r ap pella ti o , \ in 
Saluiano vero fccus,vt pcr Vc 
ral. IVcif. 1 4 1 .par. 3 . Iaf.in di- 
cto $. itcm Scruiana,nu.f e.& 
p8 .Gomez.n.^tf. t3art.ini. 1. 
ff.dc Salu. iutcrd. & Thcfaur. 
in pluries citat. decif. 1 7 tf.n.3. 
& fuo loco plcnius dicctur. 
Tertia crit dirfcrentia rcfpectu 
probationis,quiain hacScr- 
uiana meliorcs, & fortiores re 

j quiruntur f probationcs, qua 
in Saluiano, faltcquando agi- 
turcontratcrtium pofiefTore, 
vt omncs fatcnturj quicquid 
contra dixcrit Iaf. in d.§. item 
Scruiana,n.p3. &rentumfuit 
ind. Decif Veral. i4i.p3r.3. 
& receptu cfTe in practica , fa- 
tcturidcm Thefau. in prarfata 
dccif. 1 7 5 .n . 2 . Afrlic.dec. 3 8 3 . 
n.2.&3.g!of.& Bar.inl.i.C* 
dc Prcc. cv Sal. inrcrd. & late 
Mcnoch.ind.rcmc^.i.nu.i y, 
& 1 6. Quarta crit diffcrcntia , 

6 quia in Sc ruianaf admittitur 
exccptio cxcufTionis,fecundu 
Auth. hoc fi dcbitor, C.de Fi- 
deicom. quar in Saluiano locu 
no habet,dc quo dicemus op- 

portu- 
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portunc.Thcfau. d.dccif. 17$. 
n.4. Ec prscdiccae ocs diffcrcn- 
tiae fupra cnumcraca», quc ad- 
hibcntur intcr feruiana,& fal 
uianum incerdi&urn , cedera 
7 adhibenturintcrt faluianum 
& hippocccariam,vci vidcre li 
cct apud Dodt. fupra citatos , 
& pcr laf.in d. §.itcm fcruia- 
mnu.pj.& per Mcnoch.in 
d. icmed. 3. queft. 2. numc- 
ro 12. cum fcq. & nouiffime 
pcrRot. Rom. in nouifs.dc- 
cis. 43. numcro 3. par. l.Sc 
Bartrinl. i.C.deprec.&falu. 
intcrd.num.vlr. & notabiliter 
pcrArcr. ind. $. item fcruia- 
na num. 9. inft. dc a&. & plc- 
neeasdirfccencias habcsapud 
Ncguf. de pignor. vidcndum 
par.8. mcmb. i.num.i,ufq; 
adnuoi. 7. 

ARGVMENTVM. 

Saluianum intcrdidum an fit 
1 perfonale, velinrem 
fcnptum. 

Kr/.rlnoj jk . • ;. » 

/ Saluianunfmterdictum efl per- 

< ■ tnrcm firtvtum . 

»J Contrarttim qitod fit perfonale . 
^ Interdtctaomntajunt pcrfona*- 
Ua4nremfcrtpt*l . Tlii .. 
4 e*f<7/9 perfotuUs nonftquitu* 
f. . ;> 




QutfliolUl r 

fundi poffefforem. 
j Acttones rea/es de dtrectifunt 
9ppofitAacti$mbus perjbnd- 

ttmUS. 

f Actiones mixU j«£ dtcantur . 
7 .Salttianuminterdictum parti- 
.c cipatpotiusderealttjttamde 
perjo/tal/ actjonc. 

QVES T. IIIL 1 

Aluianum inccrdi- 
&um eft t pcr/o- 
nalc in rcm fcri- 

W ptumIib.itC.dc 
prec. & falu. intwd vbi glof. 
in ucrb. compecit, quicquid 
tcnucnt ff otomanus m $. in- 
terdidura quoqj inft.de inter- 
di&.quem rcfert Mcnoch.dc 
adipiIc.poflcis.rcmedio 3.nu. 
57. & 58. cuius opimonis vi- 
dcturctiamiuiffcJBjrt. in 1. 1. 
£ dc faJu. intcrdia. num. 1. 
quo Ioci tenct ibrclpecialcin 
filuiano^quod fit merc ]?erfo- 
nalctaddufereiiciam aliorum 
inccrdiclorum,&:ob id non da 
n contra tcmum pofleflbre^ 
& moueturrationc,quiacum 
fundctur fupcr hippocccaria 
aftionc qu« cft acccflbnaad 
pcrfonalcm J. contrahitur vbi 
Bart. fF.de pignor.I. fidciuflor 
obligan ff. dcfl\Jcwfsor^& ibl 
plcncnot. iiaiL doca-iudica- 
tttelicgr dpjp^torwlt.utinQr. 

B 111 I. 
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in I. an eadem §. fin. ff. dc cx- 
ccpt.rei iud.& lapit naruram 
pnncipahs 1. licum §.imuria- 5 
rum, cum uulg. ff.fi quis caur. 
Pcdonalis auum «on datur 
contrapolfeliorcml.fin.S.fin. 
ff. dccontrahcn. cmpt. I. 1. §. 
(i ha?resff.adTiebcI.l.pcn.C. 
dc adt. & oblig. lta pan ratio- 
ne nccfaluianum interdictfi, 
in cuius locum fubrogatur.Vc 
rum non dilcedoa vcra opi- 
nione,f&<: tcneo quod lit pc rfo 
nalcinrcmfcripttimficuc al;a 

3 intcrdiCta t ]. 1 .fofin. ff. dc m- 
terd. Ial. in §.omuium inft.de 
ac~t. num. 7. & hoc dicit in ter 
minis Signor. dc Homod. 
conf. 4.num.7. & 17. Surd. 
dccif. i74»numer. 9. oCpro» 
ptcrca afbcir qucmlibct Pof- 
fcflbrem , \ t pcr cundcm Ho- 
mod.& in hoc verlatur vtihtas 
huius inucftigationis, quia fi 
cffct pcrfonaic non darctur 
contrafingularcm fucceffor£ 
co quod non fequitur fundi 
Pofiefiorem, cumactiopcrfo 

4 nalis T nunquaegrediaturper- 
fonamobligatil.a&ionum ge 
ncra ff. dc a&. & oblig. fcd ic- 
quitur pcrfonam ficut lcp ra le 
profum d. 1. 1 . §. fi hxres ff. ad 
Trebcll.&talesa&iones per- 
fonales cohfrenc, & lunt adco 
cffibus anSxae ficuci Caradcr 
BapulmijVtbene pcr gloi.ia 



o\htcrdiSh : \1 

1. 3. in princ. ff. pro foc. ad d £ 
fcrcntiam adionnm rcalium , 
qua? in totum funt oppofitac t 
perlonalibus, &folum infc- 
quuntur rc, abfqj co qcf pra*- 
tcndant ahquam pcrfonamo^ 
bligaram I. rcm.ff.de rci vend. 
1. i.§.quiin pcrpettium .tf. Ci 
agcr vcclig. vc! cmphit. pct. 
infequcntes taiunmmodo pof 
feflorcm rci 1. oiricium ff. dc 
rci vcnd. Mixtc vcro, q ux no 
funt mereperionalesnccme- 

6 rerealcsj. vtin rcn.t icnpte* 
qualccftlaluianum interdictu 
func orrgiue perfonalcs > co 
quia nafcuntur cx coc.tra&u , 
vel quafi, camc quia cocomiu 
tur poffellorem rci ficuc reaics 
iurcmcnto dtcunturin rc fcri- 
pt* 1. 3»§. cftautem perfona- 
lis, &c ibi glof. ff. ad cxhibcn. 
qualecft i>aluianum,quod fu- 
mitoriginemacontradtu^vel 
quafi vcrum rationchippotc- 
ca?,qua?cft rcahs, concomi- 
tatur poffeiforcm,&fit mixtu, 

7 licctpotiusdc rcali t partici- 
pct,eoquia daturcontraPof 
iefr 're rei obligarc , quam dc 
perfonali,vtrcctc confidctat 
Surd.ind.dccif. i74«mjmcr. -, 
17. Ncc obftat confidcratio 
Bart. & Hotom3ni,quibus fa- , 
tisfacit Iaf. in d.§.itcm fcruia 
na rium. 101. &Mcnoch. in 
d,rcmcd. 3.num. 58. ncmpfc 

quia 
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quia procedit corum opinio 
refpeclu dire&i Intcrdicri, feii 
dircc~tae hyopotccaria? , quae 
funt acccuoncadpcrfonalcm 
cumdcnrur contraprincip.ile 
dtbitorcm, fccus refpeclu vti- 
lis Saluiani, quod non eft acccf 
foriumperfonalisa&ionis , 
ahas non darcfur contra, p 
faTorcm, cuius contrarium cft 
vcnus , vt /upra hrmatum cft , 
& aducrtit Surd. in dict. dccis . 
174. num.iS.&itafaluatur 
Dodtr. Lart. vt ibiper Ias. vt 
bcncdedaratNcguf.depign. 
4 .mcmb. i. par. numer. 60, 
vcrf.fccusautcm, quolocifi- 
gnantcrdicit,quodtunccum 
mpporecanadatur contra tcr 
tium P^flciTorcm ,confidera- 
turdc pcrfc,tamquam diftin- 
claa pcrfonah , & numcr. fi, 
fubdit,'quod ob id rcgula dc ac 
ccftbrio locum no haber, qua- 
do acctiTorium potcft ftare 
dcpcrfcqualisclthippotcca- 
ria,dumconrra tcrtium pof- 
leftorcmexcrcetur I. eum fint 
notiflimi.- in princ. ubi glof. in 
vcrb. proroganC.de prc;fcn'p. 
30. annorum. Bart.inl.£dc- 
inllor ub!iganin princ.ff. dc 
fidciuh. cjuae tunc uocnturuti 
lis, & datur contrafundum hip 
potccatumRot. innouifs.de- 
cif.2^. par . i.uum.4. 



ARGVMENTVM. 

Saluianura intcrd&um an rcdda- 
turcuilibctcrediton^alia 
caufa,quamIocationif. 




S V M M A R I r M, 
1 Im^erat 9 r ^prdtanus SHtrodu- 
c *tt Sabwfum interdiclum 
. ^nfobmadfauorem/ocato^ 
rtsjed ettam ad fauorem ch- 
iusUbet a/tertns Creditoris , 



Q VEST. V, : , n 

Onleuisfuit etiam 
quarftiointcrauti- 
quos, &Moder- 
nos Doclores, nu 
faluianum interdi<5tum redda- 
turcuihbct crcditori,habenti 
bonafuidcbitoriscxalia cau- 
fa, quam Jocationis obligata , 
cV Iicet hodiernis temporibus 
opinio affirmatiua fit inforo 
canonizata adco quod ab ca rc 
ccdcrctcmerariiim euet,qcr 
verum Intelligode vtili faiuia* 
no,cum directum,vt pkiries fu 
pradictumeft, dettufolufni. 
modo contra conductorcm 
Predij ruftici,tamen vt clarius 
apparcat dc vcritate huius rc«. 
ccpta?opinionis,mihiuidetur 
non-fuperuacuum rcfcrre 
quajn quibus fundetur, et pri- 
.mafundame.nr aljs ratiQ fuit dc 
B 2 fumpta 
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fumptacxtex. inl. i. C. de 
Prec.cV Salu. intcrd. vbi Impc 
raror Gordianus uerba ficicns 
i dehuiufmodtSaluianutinter-' 
diclo 5 his vtitur vcrbfs , ncmpc 
fid cnim tatummodo ;:dncrfus 
conduclorem , debitorCmuc 
compctit ) cx quibus quidem 
nerbis non eft dubitandum, 
quin competat cuihbet credi- 
tori cum aperto ore Gordia- 
nusaffirmetdari etiam aduer- 
fusdcbitorem quicqnid fubtili 
tcr,etdrfputatine malc cxpo- 
nantaliquidi<5Hr»nem ilJa (ucy 
Haecq; opinio magtscoadiuua 
tur,quia non poteft dari diucr- 
fitasrationis,quarepotius in- 
trodu&um Cit rcmedium il- 
lud ad fauorem locatoris Pra?- 
riij ruliici,quam alterius crcdi- 
toris,crgo cum eade ratio pof- 
iic iubfiilere idem ius cft flatue 
cfu n,uulg.I.illudff.adl.Aquil. 
3. cuiconucjiiuntucrbalegis, 
conuenit quoqj difpofitio 1. 4. 
$. quoties ff. dc damn. infcc 
cum alijs uulg. at quidem uer- 
ba legisconucniuntibif dcbi- 
torc'miue)rrgodebct conuc- 
nire,& difpofitio , hancq; opi- 
nionem tenuit ttart. patcr uc- 
ritatis in d. 1. 1 . ff. de Saluiano 
interdicto numcr. 2.Rol.a Val 
jeconhI.i4.numer. i.Neguf. 
dcpign0r.in4.memb. 2. par. 
num. j 33. &ui 3 .memb.par. 



\ t 
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8.numer. 5? . G £ -pol. caurc?. 
8 1 . Rot. Rom.in nouifs. decif. 

- 35. num. 24. par. 2 . C. Can- 
tuccio;& et rn plunbtis caufis 
fcquutaeft hacopinioncSurd. 
decif. i40.num.4. Aret.in §.itc 
fcruiana num. <?. & idem furd. 

1 decis. /74. numer. /7.^:110- 
uiffimc moderni AuditorcsRo 
ta? Maceratcin tracr. dcfalu.in 
terd.par./.cap. 8. quocrrca n6 
fupereft amplius locusdubmn' 
di,quicquid teneanr mttin rcU 
tf per Mcnoch. in tH&acu adi- 
p\Cc. rctncd. 3. qucft. 3. num. ; 
/7.cum quibus ipre quoq; per 
trafire viderur, quem fequutus 
eft Senatus Pccl montaniK, vt 
perThefaur. dccis. ij6. num. 
8 .cuin feq. vbi plcnc cxamina 
curarticulus. 
• • • 

ARG VMENTVM. . 

■1 1 

Saluianum inrerdi&um an dcrur 
credrtorihabenti folamta- 
citam hypothecam . 

SVCMMARIV cjtf. 

• 

1 Salrtianttm intcrdictumcompe- 

titettam pro tacitahypotht- 

C4 . 

2 Hypothccatacitacompetit etiam 

contra tertium poffefiorcm . 
S Hypotheca tacita anterior prx- 
fcrtnr posleriori expreflt. 

4/0 
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4 ln Ucita hpothcca attcnditur 

tem?uspromtJstonts, non au- 
9.. tcm numcrattonis, nuo ad efi 
t fictumprulatjanis * 

5 In tacita hypotheca -jcniunt bo~ 
. fjaprxjcnti^&futurajicut 
.> incxprcjfa* 

.1 ArjA .il i*ui«.mua.b«uj-jr 



AESTIO YL 
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N hacpracfenti in- 
ucftigatione poft- 
quamin 
88 □ vidimus,an vtile 
Saluianum inrcrdictum rcdda- 
tur cuilibct crcditori, baben- 
ti bona fui dcbitons exprefse 
obligata fc offcrt nunc vidcrc , 
quiddiccndum, v bi honajcad- 
tefunt crcditori obligara, an 
com pctat vtilc Saluianum cbii 
tra quemhbetpoiTcflbrem , & 
2 affirmatiuc rclpondendufcxi- 
ftimo $ quodqmdcm probatur 
rauonc,&aiitlioritatej Ratio- 
ne, ..qua S^huaUiito inter- 
diclum compctit cuicunque 
daturiiy pothccaria, Aret.iri §. 
Seruiana, inft.de act.nu.y.cir. 
pnnc. Rot. Rom. in NouiCdi- 
uerf.decir.44.par. 1 .nu.^.crgo 
compctit ctiamprotacitnhy- 
pothcca, qu.e fecundum Bart. 
in 1. 3 . C. de pignor. m quarta 
par.verf. fcdcontr.»pra?d:<5ta|, 
poteft cxerceri contra quemli- 
btt tcruum poilcllbrcm, pcr 



r.-o.-V. Jgtueftio VI. 7 

tcx. in l.prima , C.dc Salu. in- 
a terd.tSecundonamclarumcft 

r)d pro exprciik hypotheca 
urhypothecariaacliocon- 
tra tertium poiTeHorcm, L fi de 
bitor,ff.de pigno. cum his qu* 
not. in di&o §. item Scruiana 
inft.de a^t.quod non habet du 
bium ,ergo cciam pro tacita, 
quia taciti,Sc exprefli par eft 
vircus,l.cum quid,rT. ficcrt.pe- 
tat. &m propnisterminis de- 
clarat Neguf.de pignor.quart. 
memb.2.par. nu. 1 3 1. nam C3* 
cita , &: expref fa hypotheca re- 
gulariccr a pari proccdunt, & 
pari paflii ambulanc , vc per 
Dyn.inreg.qui prior.de reg. 
nir. in 6. : & per Barr. in I. is 
qui, flf. dc m r. fil . & cft tcx . in L> 
vnica, C.rcm alienam gcrenti 
AuthoVicacesvero nodefunc 1 » 
hocenim in pu&o cenec Gab. 
conf.44.num. 2. 3.4.61 c.libv.2. 
Ncgul.de pignor.in d.4. m£b. 
2 .par.n. 1 3 5 . nou 1 \X\ 1 n c fcquu- 
ri lunc in indiuiduo moderni 
Atiditores Rotae Micerat. in 
trad.dc Salu. par. 1 .cap. 1 j . & 
latiusdicemus in lequ. qiueft. 
Quocirca non eric dubican- 
dum quin Saluianumincerdi- 
c t li m po(Tit,vcl va'eat c s crccrt 
cotra tcrtium pofllllorem pro 
tacitahypochcca put&prodo 
ce promifla,dc q u non lit con 
fcc^uminftrumetum,iccmpro 

bon;s 
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bonis filij a patre male admini- 
flratts,alicnatis,& confumptis, 
J.cum oportct,§.fin.C.debon. 
quaflib.vbiglol.& ftart.Surd* 
dccif. 271. num. vlt. puft Pi- 
ncl. ii» 1. prirra, par. 2.nu.2,3. 
Ircm pm maleadminiftrarisin 
bonis tuton.s, vcl curatoris 0 itc 
pro pecumis mucuacisip rck- 
C-fconcm d< «mus; , vcl n auis , & 
proaliis in quibus racitccon- 
trahnur hypothcca , naediante 
legis difpofitionc.cuosomncs 
cuniulat, Ncguf.dc pigno.in d. 
quartomcmb. 2.par.adqucm 
in r ccurrcnti cft confugicndu. 
Noncritparitcr hxfitandum, 
quin iu pra?di<5tis cafibus > in 
quibus tacita hypothecacon- 

3 uahitur,femperanteriorthy- 
pothcca in tcmporc crir praela 
ta,criarofi pofterior cfletcx- 
prcfla, Alcx.con(.^8.num.4. 
v0L7.Bart.inl.fi is^ff.dc Iur.fil. 
cumaliis rclatisaNcguf. in d. 
4.membr. 2. par.num. <?8. in 
fin.exccptisnonnullis cafibus 
particularibus, dc quibus pcr 
cum. 

In qua quidcm hypotheca 
tacita quoad erTe&um prala- 
tionis crit infpicicndum tcm- 

4 pus 1 promi!lionis,non autcm 
tempus numcrationis, vt aii- 
qui funt arbitrati, quos confu- 
tatNeguf. in loc.cit. num. 80. 
quia fit rctrotra&io ad tempus 



promiflion is, fcuobligationis, 
ficut in cxprcfla hypothcca 
propter parem virtutem, & ne 
dum rtfpcctu bonoru prarfen- 
tiumj fcd ctiamrelpcctu bond 
j rum t ruturoruro,pcrtcx. inl. 
hac cdictali, §.omnibus , C. dc 
fccund.nupt. vt pcr Bal.in 1. 1. 
col.pcn.tT.folut jnat. quicquid 
aliquicontrarium fcnfcrint,5c 
malc, quorum opinio commu 
nitcr damnatur, vt apcrit Ne- 
gui. in fsrpius citato k>co m€lfc 
4. 2.par.nu-i 6 j.pcrgcnerali- 
tatc,tcx.in l.fin.Cquar rcs, pi- 
gnor.oblig. vbicotnmunis re» 
gulaprobatur. 

ARG VMENTVM. 

Saluianum mtcrdictum , aa> 
compctat pro legatis > 
&quid pro icgatis 
annuis . 

* ■ * 1 

m • , 1 • • ■ . • 

S VOU M A Jt 1 ruit* 

/ Saluiannm interdtctum datur 
froUgjus , ficut fr$ hU da- 
tur hyptrtheca. 

x Siluianum interdtctum datur 
pro quantitate legatafecut i* 
ipfa relegata\C$ntrartu tam$ 
num.j, 

/ Saluianum interdictum datur 

etiam pre ipfa re legata . 
4 Saluianttm interdtctnm datur- 

pro 
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e.fr* umuis lcgsti* ; Cimtr^ in tracr. de Salu. interd. par. r 



rtum tamen , num.$, 
Saluianumintcrdictum nond* 
' , , [tMf vbifuijfct remijfa Jbype- 

thccautcjialorc? 
Saluianum intcrdictum nen ds- 
turinaltjs rebns alterilcga- 
, tis fcr tesiatorem . 



qvAestio VII. 




Viaingenerediftu 
eft, SaJuianum i n- 
terdiccum compc 
tere pro tacica hy- 
pothcca, nucveroinfpeciceft 
ctiam dicendu compcierepro 
iegatis, pro quibus a Legislato 
ribus inducta eit tacita hypo* 
: thccat exconiecturatamcnw 
defunctorum»vc eorum volun 
taces facilius executioni dema- 
dentur,!. i .C. communh dc Je 
gat. vbi commuuirernotacur, 
$. noflra inft. de legat. & per 
omnes fcribcnccs in 1, i .ff. eod. 
t Neguf.de pig.^memb.j.par. 
nu. 1 5 7 . & in puncco Saluiani 
intcrdicu firmat Rota Rom. in 
Nouif. decif.674. nu.4. par.3. 
in vna Foroliuien. poit Arec, 
in §. itcm .Scrniana, uu .9. Inl>. 
dc accquicquid m alc aliter fen 
(etit Surd.coni. 19 1. num. 1 6. 
Lb.2 . quem reprobatum dicut 
modcrni Auditorcs Macerat. 



cap.8.nu.vlt. infine,&in plu" 
ribus caufis hanc opinionem 
fccuta c (\ Rota , vt in illa Ro^ 
mana Saluiani,lunae 2 6. Apri- 
lis 1 5 5? 9. Coram Rcuercndifr. 
P.Lacillotto,&inilIa Balneo- 
regcn. bonorum,coram Rcuc 
rendi(s.P.L\Orano,Iunarpri- 
malulij ij^tf.quahabciisirn- 
prcilam in calce huius quxftio 
nis de verbo ad verbum in ma- 
nufcript. & alibi fa?p£ s Funda- 
mcntum realc huius conclufio 
nis opinor,iliud ciTc pottffimO, 
quia Saluianum interdictum 
comperit omnibus, qtubus co- 
pctit hypothecaria,& eft recc- 
ptiiliina conclufio,vt in termi- 
nis Saluiani, & lcgati firmat 
Gab.conf.44.n.2.3.&: 6.lib.2. 
hypothecana autem datur pro 
Icgato, vtdixi,igiturdatur,Sc 
Saluianum interdictum, Affl. 
dccif.i <?2.nu.8. 

Limitatur tamen praedicta 
conclufio, primo, vc procedat, 
fi Icgatu fit in quantitate , quia 
deplano intrat Saluianumin- 
tcrd.ctum , vt liquet ex prardi- 
ctis , vcl procedir in aliis rcbus 
t non legatis a teftatorc , fecus 
vcrofiin jpfa re Icgatamfpe- 
cie, pro qua non competitSal- 
uianum interdictum , eo quod 
non compctit hypothecariain 
ip&metrelegata,glof.m$.no 

ftra 
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* - '> * &t Vtjft Sduunt fatrdr&S 1 

ftra,m vcrb.hypothecaria infl. arrider(pace eorum di xerim,) 
delega.&jnl.i.in verb.inmul 3 cjaeftrcuViugcrc nimis tex. 



cis, C. communia de leg. gtaf. 
in Auch. concra , verf. uvrcm , 
C.ad i rebcll.ratioeft^qtiiaret 
propriaemm confiltit ufgoiis, 
kfirem aliuum, 1.2.(1. depig. 
acc. 1. nequc pignus, ff. de reg. 
hir.& res propna non potell 
iibiferuire>l.in rccommuni,m 
dcfcru.vrb. prjed.l.cum in nari 
do,in princ. rf. dc lur. dot. Ne- 
guf. depig.4. mcmbr. 2. par. 
num.i 58. ^urd.decif.7^.cum 
aliistbiciratis,nu.2. & 3. acqui 
dormnum reilegataeaditahae- 
rcdicace cranlic re&a via in lc- 
gacanum , probac vulg. tex.in 
l.aTiuo, rf. deFurc. cumcon- 
cord. Barc.in 1. 1 . ff.de ieg. pri- 
mo,vbi laf. nu.5?. 8 1 . & 1 1 jr. 
merico no n co m pacicur do mi; 
nium cu hypothecaria , & hac 
opinionem cenuic Bart. in I. 1 . 
C t de communiajde lcg;& co 
munemdicitlal.iul. 1. if.eod. 
& veriorcm , communemque 
appcllac Graf. tn craS. feiicem- 
tiarum,io§. lcgitu,quas Ky6. 
nu.2.fequcnd > Ncguf.de pig. 
in quarto mcmb.o, 2.part.nu» 
I58.1JUO luci atceltacurcx di- 
Iaf»8 irrolum,qui quadoq^ 
fibi ipii courranusfuit, in di&i 
Jcgc prima, rf. dc lcg. primo 
coumiumtcr reproban . 
y e rum hxc hmitatio mihi non 



d.l. 1 .C. comimia de lcgat.qui 
gencralitcr loquitur ibi ( & in- 
fiipcr vtilcm Scruianam , idcft 
hippotecariam fupCr his , qua? 
fuenntdercficra in res mortui 
prjeftarc,lcrgogcncraliter de- 
bctintclligi , quiaiftaa&ioeft 
indu&a ad faalioreexccutio- 
nem ultimarumimluntatum , 
cu pium fit excqui iuxta men- 
tcm morientium.I.r. C. defa- 
crofanc.ccclef.igitur dcbcmu s 
potius eam ampliare, quam rc 
(tringcre,cum ucrfcmurin fa- 
uorabilibus. Rot. in nouifs.de- 
cif. 457. num. /2. & /3. curo 
feq.prima par.alias, inducta ad 
vnum finem operarenturcon- 
trariumcfTe&um, contratex. 
in 1. lcgata mutilitcr ff. de 
adim.lcga.& contra tex.l. 1 C. 
dc Iureiur. maximc quia in Ro 
ta cftrcccpra ili.i opinio,quod 
faluianum intcrdi6tum dctur 
nonfolumpro quantitatc dc- 
bita in fpecie,vcdtximus in q. 
xii. numcr. vlt. vbi videatis . 
Nccrationes addu&a; proaltcra 
partc funt latftf cmcacia», quin 
patianrur congiuam rcfpon 1 - 
noncm, na.n fi r.erum fit r€ 
fuaui non poftefibi iplitoreob 
bgawm cu alijs addudis, tame* 
ilitid procedir quand > quiseli 
dominus lurc ordmaho ac vbt 

quis 
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Lit. L 



quiseftdominus Iurefpeciali 

inquem profaciliori rci con- 
fcquucionc lex transfcrt domi 
nium,& hypothecam, tuepo- 
teft habere hypocccariam, c- 
tiammrepropria.l.in bcIIo§. 
fiquis feroum.fT.de capt.&poft 
lim. rcuerf. & ita refpondct 
Surd.poftBarr.inl./. nu./3. 
ff.de lcga.primodccif. 76. n.t. 
vbicitac multosgrnucs Doft. 
tcnentcscontradidam Iimita 
tionem,quieo modo refpon- 
dent ad obicclum . 
Pranerc3,&2.contraria procc- 
dunr,vbi per ueram traditione 
quis factus fuit dominus, fccus 
ubipcr quandjm legis fictio- 
ncm,&Iuris priuilegium, uc 
in Icgat3rio animaducrtut mo 
derni Parauini dc fidccom.arr. 
45.nu.40.Tcrtiopoflcntpro 



petcretremlegatam , vt fuam 
fccus /1 pctcrct, ur Hbi dcbitam 
qucadmodu rcfpondct Cyn. 
in I. /. C. communia dclcg. 
num. 5. quem fcquitur Surd. 
in praecitata Decif. 7^.n. 5?. cu 
akjs,ibi pcr cu allcgatisicx qui- 
buslimitatio redditur multum 
dubia,contraquam mcliusfcn 
ticndo tcnuit Bar. in d. I. / . ff. 

1 , & ldcm uoluc- 4 
>Alcxander,&A- 
rcr.rclatiperl ec.&Ognol. 
ln d. Ic^c ncquc ;ptgnus ff. dc 




m i 



reg. Iur. & communem dici* 
Soc.ind.l. 1. dc leg. primo& 
iftacftreccptior fentcntia, ut 
nouiflime atteftatur moderni 
Patauini dc fTdecomifs.in dic*. 
atc.4y.nu. 40. ex di&isRip. 
& Bologn. & alior.ibi cicaco- 
rum.Quarto,&vIc. poceftrc- 
fpondcit , regulam d.I. ncquc 
pignusjcum fimihbus,non ha- 
berelocum quando caufa fe- 
cundai acquifitionis eft pin- 
guior,& plenior, quo cafu da- 
turcunchypothccaria, utcon 
folidccur actualis tradicio in 
dominum,quf antetraditionfi 
non eratita plena, ct pinguis, 
vcrecciconfiderac idcm Dcc. 
in d. I. ncquc pignus , numcr. 
4-& in hanc parcem uidecurin 
clmafle Roc. Rom. in cadcm 
caufaForoIiu.tn proprijs ccr- 
minislcgati , & Saluianiintcr* 
di&i,iirc&ep6dcretur Dccif. 
686. numcr. 4. et 5. pactetcr- 
tia , & in propriis tcrminis Sal- 
wani hanc candcm rcfponfio^ 
ncm accomodauitRoc. Rom. 
in Nouifs. dccif.44.in tcrtiap. 
limir.prima ad fupradictam o - 
biccttonem. Limitatur fccun- 
do vc fupra firmata conchifio 
non proccdacin lcgacis annujs 
trpro quibus non compcrit Salj 
uianum Intcrdtftu contra ccr 
tium,coquiapro his non da- 
tathypocij- «> ex quo corui»; 
C natu 
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< Derttlt S tdnUno Inttrditto .1 1 I 

natura repugnat. namlegatii contrauenircvolontatiteftato 

annuuindcbetfolui defructi- ris, qui noluitonusapponifu- 

bus L firmio,§. patcr ubi glofs. pct rcbus , fed Ai perfr udibus , 

ff.quandodiesleg.ccd.l.apud vtibinu.8. , 

iubanum§.hercsdcleg.primo - Non omitto tamcn,quod 

Igituractiodcbetdirigicontra modcrni Auditores Rote Ma-> 
cum,quicolhgitftuctus.Hinc J ccraten.tcnueninttcontraiilS* 

dicuntdoctores^quodlicctre- lupitationemintradt.deSalu. 

gulariterlegatumdcheatfolui ipterd.partcpritna,cap.p.n.2* 

ab hcrcde,qui poteft tor de bo per docTrinam Bai t» fatis cJarai 

nis uendcre , ct ufumfructum in l.Caius,vcrf.itcm quarrit,gi. 

minuere fccundum commung ff.dcannuis legat. vbi cirprelsej 

fcntcntia\dcqua per l ec. cof. dicit , quod pro annuis legatia 

5?o.poft Bart.inl. fin.tT.de u- funt obligata omnia bonatc- 

iufruc. legat. tamen iftud non ftatoris gencraliter pcr tex. in I 

procedic in lcgatis annuis,qua? Li . C.com. de legatis , & iftud 

iolus ufufructuarius foluere vidctur etiam fuiifc dc mentc 

tenctur ex fructibus , & non Rotae Romana? indidfca Decifc 

harres. 1. fiual. §. fin autcm c^.par.^.fub num.4. quibus 

C. dc bonis qua? lib. vbi no- addo ego Ncguf.de pign. in 2 ; 

tant fcribcntes , ergo pcr con- partc , 4.memb. nu. 1 64. vcrf. 

fcqucns non funt c 1 bligata bo- cgo puto , qui ioquitur in an* 

na,quiafi effent obligata , ha> nuisalimcntislegatis, pro qni- 

rcs tcncretur foluerc 5 vndc fi bus compcterc fatctur hypo* 

non datur perfonalis , nec mi- thecariam,ficut in z\m lcgatisj 

nus datur hypothccaria , qua» cgo tamenintclligerem dodri 

inhcrct pcrfonali, & finc ea no namSurd. & aliorum procedc 

poteft fubfiftere, I.contrahitur le^rcfpcau annui legati iam 

ff.dcpig. l.fidciuifor obligari, decurfi in vitahxrcdis, quicu 

j£de fideiufl: igitur nec Saluia- coiiegerit fru&us , tcncbatur 

num,&iftudfirmat in termi- folucrclcgatum,netcrtiuspof 

nis.Surd.Dccif.Mant.28.vbi fcflbrindebitcgrauetur,filcga 

rcfcrt omnesDominosScna- tanusfuitinmora exigendiaa 

torcstranfiuiflcin hancfentcn nuafegarajper caquar dicit no 

tiaro,exccpto Praifidc, licct in uifli m e Bart. dccif. Bonooien. 

di&* caula , poftca non fuctic 72.& pcr ea qua? habentur per 

iudicatu , alias cffct dc dircao Surd.dccif^ 2.num.j. qui pro 

hv i Z>' pric 



V 

Digitized by Google 



pri£ loquitu r in annuo canon c 
contracertium poflcflbre* non 
cxigendu quando crcdito r fuit 

in mora agcndo contra obliga 
tum.Prodccurc 
turumcxiftimarc 
ncm non intrat_ 
latius diximus , quod vidctur 
ctiam de mente ipfius, Surd.in 
d.decif. 2 8 .nu m. 2 .fi rcdc pcr- 
pendatur. 

Limitatur tertio, condufio 
fupra firmata,vt non procedat 
6 fi tcftatorintcftamcntotrcmi 
iiftet tacitS hypothecam , qua 
remicterepoceft, quo cafu no 
compcteret Saluianum intcr- 
di&um,glof.in J. 2 . rT.vt in po£ 
feflJeg.&feqiiunturcommu- 
mtcr Do&orcs, vt refcrtNc- 
guf.in d.quarto membr.2.par. 
num. 1 6 1 . Bart. in i.nemo po- 
teft,rT.dc lcg.primo,Grafl".in $. 
legatum, quaeft. j6.i(\ fine, & 
communcm dicit Surd. in di- 
aaDccif.28. num.^.&cum 
noncompetat hypothecaria, 
ncc minus Saluianum, compc 

tcrepotcft^vciaepiusdiaum 
cft. .. 

LimitatUr quarto,vt no pro»- 
cedatcoclufioinaiijsrebusal- 
7 tcri Iegacisateftacore,tfupcr 
ttiibusnon co-npccercc hypo 
thccana,ncc minusSalu 3nu, 
ncquod vni datur, alter acfima 
matur j de qua re , & aliis vide 



pcr Neguf. in ioco citato , fub 
nu. 1 60. quia non eft prxfens 
materia: iequitur modo dcci- 
fio RotuRomanjf. >. 

,*H * . ••:», *i 

Bdncrctgcn. boaarum;luHd 1 
primd iulij ! j \u \ 

<.:••'!. • . '..1- - ..^ 
A. P. D. OfdHd. 



• 

Domihi alccra parteinforma 
te,cenueranc dominu Gcraum 
immitcndum eflc in poflcflio- 
nem bonorum quondam do- 
mini Albcrti pro confequutio 
nclcgacifibiper eundem rcli- 
ctiy quia cum pro legato detur " 
hypothcca.l.primaf. primo. 
C. com. de legat. Menoch. de 
adipifcend. Reind. tertio num. 
3r.daturetiam faluianum,Ne 
guf.de pignor. tcrtio mcmb. 
8. partc princ. num. /4. neq; - 
hocimpcdjtttrcxeo q<f prius 
egeritadIcgitimam,quiapote 
rit experiri pro Iegicima, &de - 
mumdeliberare, an magis fibi 
expediret confcqui Icgatum, 
quam lcgicimam,nam ceftator 
legacum tibi reliquerac JocO * 
lcgicimc;Caftr.in l.uerbis lega- 
ci.nu.2.uer. Icem motafT, ad !. 
falc.Bar.&alH in I. dcbitorff. 
dclcg.fecundo Arct. in §. ex 
contrario Inftir.de Iega.fi qui- 
dc non eft probibira ,varf3tio 
ancclacam fentcntiam Gabr. 
C 2 dc 



c i 



fiPe Tkl* Sdmno inttrtiUu 



de rcgri. Iur. concl. prima no. o n Q# AE STI O VBDfc ^ 
: jo. & pnufquam folutiofucrit 
tactalc 




rgitimeubi 
diucrfcRot. dccif. jp*t rf3.dc 
rcfcrip. in antiq. ud etiam qua 
dafurit conrrari*«dumrriodo 
fucceffiue moueanturMohcd. 
dccif./74-& ftiit rcfolutum co 
ram fanctiflimo in ona Senen 

fis Potis Arighi de anno 1580. 1 fideicommiflario t vniucrfali, 
&nouiflim£ coram Illuftrifli- quod quidem apud mc non 
imo Arigono in unaPiacenti 
naaquarum. 

ARGVMENTVM. 



! cmadmodum 
lgitur Saluia- 
num intcrdi- 
clu daturpro 
lcgatisparticu 
lanbus,itapariratione, vidc- 
tur djccndum , competerc 



• - < • - . 

Saluianum interdiaum,an com- 
paat FideicommuTario 
vmuerfali. 1 



-» . 1 • *• » 



S r M M A l IV M. 

• 

. ;t :. ■ 

/ Sduidnum intcrditfum ddtur 
< , ttium fidcicommipdrio vnt- 
2.. ucrfiUi,&num.6. 

* Ampltdtur.fmc(ttfcldverbd- 
y lisrefiitutiojiucnon. 

j Secus,vb/e3fac7dredltsrefHr 

* fideicommifi*rius antefictam 

rt3itut&mm> non dtcitur 
j veredsminus. 
S ttitopcrfondlis^vbicunqucdd- 
mr , intrdt etUm hypothtcd- 

0 Texjnl.necfuepignm$.dere& 
■ lur.dfcUr*tur. 



habet dubium cx infcafcrjptis 
rationibus , & authoritatibus . 

Prim6,quiacxequatafunt . 
lcgata,& fideicoramifla,Li .de 
lcg. 1 . Bart.in 1. 1 . G. commi*- 
niadclcgatis, & in hocomnes 
conucniunt , ficut igitur SaiV 
uianum compctit pro legatis, 
dcbet poffc quoquc compc- 
tcrc , & pro fidcicommiffo , 
quia valct argume"tum dc vno 
ad aliud probat late Euerard. 
inluaccnt.in iocoaleg atisad 
fidcicommhT. &iftudintantu 
procedit, quod fidcicommilTa 
rius potcft vri hoc remcdio , 
fiucfitfa&avcrbalis reftitutio 

2 tfittcnoojquiaficftfaaavcr* 
balisreftitutio parum rcfert,fi 
non fitfcquuta realis,quc tiinc 

3 impcdithocremcdium tNc* 
guf.dc pig.tcrtio mebr. 8. par. 
num. 4. & Surd. decif. Manr. 
176. nu.rf.quicquidahrerfcnfe- 
rit Iaf.ibi rdatusjfi autem non 
fitfa&arcftitutio , dc jequkatc 

Cano- 
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Cirtonicaadeuitandi jm circui 
tum fideicommiflariu$,3gitrc 
daviaabfquealia reftitutione 
Bald.in cap.io pr*fentia num. 
3 1. verf. dubito vbi Dcc.m 2. 
notab.dc probat.PanT.cof. 12. 
num. / 1 5 .Iib.2 . & fuit tcntum 
in /acro vrbisauditorio.C.fan- 
aj/IimofcIicifs.rccord.Clcmc 
te yill, tuncRota? Auditorc 
111 vna Scnogalen. ha?reditatis, 
(}ic 2 i.Iun. 1 567. vt audio. 

Secudo quiafidcicomuTarius 
antcfaaam rcalcm reftitutio- 
ncm, no dicitur vcre dominus 
4 t,cigo cum ci non compctat 
rri vendicatio,vtdicut Do&o- 
rcsindia.I.t.deleg.i.&inl. 
i.C.com. de Ieg. dcbct vtique 
poiTe competere hypotheca- 

diclum. 
Tertiovbicuq;datura&io,p 
j fonalisf daturquoquc hypo- 
thecariad. I. i.C.com.ddcg. 
Atprofidcicommirtb vniucr- 
fa)i,datur perfonalis contra hae 
rcdcm.Bart.& Doftores in l.fi 
icgatum.rr.adTtcbeJ.ergo 5 & 
hypnthccaria, & confecutiuc 
vtiJeSaluianuminterdiclum. 
Qiiarto dc hoc eft tcxt. ex p f- 
lusiiiauth. rogati C.ad Trcb. 
vbi litcralitcrdicir Iurifcof. da- 
ri fidcicommiiTano vniuerfali 
hypothccaria pro rcbus fidei- 
commilTofubicOisAlicctpr* 



fatisclarafint,nihiIomi- 
nuspro carum corroborano- 
ne poteft adduci Surd. in dccif. 
Mant./d.vbiatrcitatur^itafuif 
fe tentum in Senatu,poft Bart. 
Baid.Corn.Bolognct.Neguf. 
Cagn.&aIiosibirclatos,&itc 
rum decif.27 « -num. 1 iccu- 
tifuntnouiffimeModerniPa- 
tauini in tra&. dc fidcicommif 



realisremturio,vtdixi 
fubdens,multum prodcflchu- 
iufmodi hvpothecariam pro- 
auocanda ipfa re fidcicomiisa- 
ria a tcrtio poflcflbre , ex quo 
no cnt opusprobare dominifi, 
vcl quafi,ipfiusdcfunai,fedfo 
Ja pofleffio erit fufficicns,& ide 
quoq.refcrtSurdusin prarcita 
ta dccifione 7 d.num. 6. ex mc- 
teBcllo. 

{ Etinterminis,cjdeturSalui3 
num interdi&ura ad fauorem 
fideicommitfarij vniuerfaliscd 
tra pofleflbrem rei quieamab 
ha?rcdc grauato emit, indubita 
tctenet Hicrony. Gabr. conf. 
44.voI.2.num.i.2.3.4.5.&^. v 
referens, ita fuifle refolutuniin 
Rota in vna Montis falifci cora 
Cantuccto , & in alia Roman3 
dc Comitibus. C. San&ifsimo 
b.m.Clemente8. Luna? 30.U 
nuarii 1 5 o 1 . qcT & veru etf, &c 
placct hrc lllam adiungcrc dc 
verbo ad vcrbum in calcc pi 

fcntis 
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fcntis quftftionis i 
Nec ouicqua f; eic o bie£u,g> 
paffim nc ab aliquibus dc r cgu- 
Ja l.ncque pignus. dc rcgu. iuc. 
7 t q u i a vlc ca rcfp ui fioncs* quak 
Cx mcntcomniu addu&g iue- 
tuncin praecedenci qua?ftiond. 
Refpoderi etiam poteft , prout 
rc#c rcfpondit Ncguf. dc pig. 
indic.8.par.3.memb.n.4.regu 
iim di&i tcxtus proccderc, vhi 
pcr realcm •rcftitutioncm fuk 
quaefitum ius plcnum, &do- 
minium perfe<5tum ipfi fidei- 
commiftario, fecus fi non ad- 
huc aquifiuic rcalcm reftitutio 
ncm , idco rcfpevtu lllius iuris, 
quod fibi dcficit in rcbus fidci- 
commiflis, poteft prxtcndcre, 
eas rcs fibi o bligatas forc pcr 
tex.in 1. cxtantc.^.latinus.rT.dc 
cxccpt . rci iudicat. vt ibi per cu 
& in tcrminisj Saluiani , ita ad 
eum tcxt. refpondct Rota Ro* 
manainQOuiddecif.44. num. 
3*par. i.tenor vcrodccifionis 
cft talis, vt infra , uidelicet. 

Rimdna HdrtditMtssdc C&mitibus 
Ltm* 3 0. lanuar, ////. 

• 

DD.tenucrunt, fideicom- 
miflario vniuerfali, ctiam antc 
quam inftitutus ha?res , faJccm 
verbalicer,rcfticueric haeredica- 
tcm ab ipfo aditam,competerc 
aclionem hypothccariam con 



trapraefacum ha?rcdem,& h*- 

rcdicaccm , pcr fidricommifsG 
relictam , rcftituere compclla- 
cur,hancenimopinionem cc- 
nuerunt Corn. confiiio 132. 
lib.^.Iaf.in l.i.num .6. comm. 
de lcgac. & in addicionibus ad 
Bar.dcfideicom.ruered.in pri. 
Couar.in cap.Raynut . §. io.n. 
4.dcteft.Alcia.ini. i.coll.pcn. 
vcr.fcd an fidcicommiffano de 
leg. 1 .& ibi Iacob. de Nigr. nu. 
1 3 1 . & Bolog.n. 31 3 . Hcll .intt. 
de fideico m . ha? rcd . n . 1 o. & ibi 
Mynfigcr. n. 70. Ant. Com.dc 
fubftir.fideicomm. num. 7.VD1 
plus voluit,huiusmodiadione 
dari cciam antc aditam haeredi 
tatem , co quia competit ofti- 
cium iudicis adcogendum hae- 
rcdem,vt adcat. 

Cu itaque in fpecie tot Do- 
Aoccs habcamus hocalfercn- 
tcs, & in contranum nullus ad 
ducatur, abeorum opinione, 
vifum fuic, nullo modo eflfc re- 
cedendum , prjefcrtim ad effe- 
#um,vtfcntcntia Rotalis pof- 
fic dici nocoric in iniufta. Idqj 
tanco magis cum facis vrgcnci- 
busracionibus nitatur. 

N ncftenim dubiumquin 
L 1 .C.comm.de Icga. cribucns 
lcgatarijs, & fidcicommifiarijs 
tres illas a<5hones , hypoihcca- 
ria, perfonale,& ucndicatio- 
ncm 3 habcat quoquc locum iri 

fidei- 
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fidricommiflario vniuerfali,fi- 
cut, in legato vniucrfali , pro- 
pteradasquationem fidcicom- 
roiflbrum,& Jcgatorum 1. / .de 

Icg. /.inquoconucniuntom- 
nesindic.I.i.inult.qua-mone. 
Bar.dc Icg. i ait in d.I. i . C. co- 
mu.dclcgat. &dicunt,|etiam 
omncsfupradi&i DD. & vo- 
lukCorn.conf.307.num. ij. 
bb.y.& bcneapparer,quiata- 
&a vcrbali rcftitutionc j cft in- 
dubitatum >compctcrehypo- 
rhccatjam. Sed controuerfia 
cft circa rci vendicationem", vc 
pcr Couar.vbifupra, & > 
dcpigno.infin. num^e. 
turcompetirfidcicomroii 
poft vcrbalcm reftitutioncm , 
crgo ncccflccft q<T proticniat 
cxdifpoiltioncdicJ.i.cunuI- 
libi rcpericbatur ftatutum, qd* 
anteafideicommifiario vniuer 
falicompcteret hypothccaria, 
nec etiam Iegatario,& fidcico- 
mitfario particulari,licct aliqui 
m hoc contraru volucrint pro 
bari cx l.creditoribus. ff. de fc- 
parat.bon. quod tamcn falfum 
dfc/crcabomnibusrecentio- 
nbus cft animaduerfum,vt pcr 
Alciat.in d.l. 1 .iub num.8p.de 
leg. 1. Dubium quoque no cft, 
huiufmodifidexomitfario c5- 
petere adtioncm pcrfonalem 
conrrahsrcdcm,quiiam adi- 
uit, vthsrcditatem rcftuucrc 




compellatur.Barr.& docl.in I. S 
fi legatum.rT.adTrcbel.quo fta 
te fubintrat regula , qtf in om- 
nibuscadbus, in quibusdatut 
pcrfonalis|, datur quoq; hypo- 
thecariadic.l.i.in fin. Ccom, 
dclegat. & hanc cfle rcgulam 
tradunt benc Alciat.m d.l. 1 .n* 
2^.&Soc.Iun.num.4 4 8.dele. 
1 . quo fit vt cum fit rcgula qut 
fallcntiam adducit, dccaclare 
doccrc dcber, idque tanto ma- 
gis,quia cum Iuftmianus profi: 
teatur, fehasacliones lcgata- 
rijs,& fidricomiflariis tribuif- 
fecx coniecturatamftc dcfun 
&orum, uteorum uoluntatcs, 
facilms cxecutioni demandari 
pofsetnulla poteftaflignarira 
tio diuerfitatis, quarc conie&u 
ra voluntatisteftatoris nonita 
uigeatcontrahaercdcm, ficut 
conrra alios , & ita ante verba- 
lem , ficut poft ucrbalem refti- 
tutioncro,pncfcrtim quia itafk 
ciendo, Iuftinianusproiridiflct 
de hypothecaria tcpore,quo fi 
deicoramiflarius minus eain- 
digeat,& denegaflct eo tempo 
rc , quo fibi. crat plusncccua- 
riai curocmmfinediificu>atc 
poft rcftitutarrvvejfcalcm h$tc 
dirarem huiufroodi fidncom,- 
miffario compctat perfonalis, 
&rctvendicatio, ifli,hocnon 
obftantc, conccflUTet tcrtiam 
aclionemj, quahdoaurem ha- 

buiflct 
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buitTet omacm a<Stk>nem,pcr- loquuntur pnrdi&a dc illis a- 



fonalemfcilicct cx teftameto, 
hocrcmcdium dencgaret,vn- 
dccum huiccafui conueniat, 
&vcrba,&ratio,l.i. C.com. 
dc kgat. iuxta ctiam vulgaras 
reguias, debct conuenirc illius 
dilpofuio, cum prarfertim hoc 
tcndat ad taciliorem executio- 
ncmvltimarum voluntatum: 
Nonob(tat,l.pa&a,&l.reftitu 
ta,ffiad Trcbcll. $a vlcraquod. 
tunc ccmporis forte vcru erat 
non compcciifTc huiufmodi a- 
clionem, cum a Iuftiniano fuc 
rit introdu&a, vt ctixi,ha;c 
omnia alia addudta pro con- 
traria partc,loquutur de ha? re- 
ditarijs a&ionibus , & confc- 
qucntcr dc illis, quas compctc- 
bat dcfun&o. Ha?rcditas enim 
cft fucccffia in vniuerfum lus, 
quoddefunclus habuit,l. hae re 
ditas,tT.de verb.flgnifcat.rraq. 
cum per aditionem fint radi- 
catarin pcrfonam haeredis , no 
cransferuncurdchaercdc in fi- 
<lcicommiflarium,nili mcdian 
rcftitutioncvvclinillis canbus 
in quibus lcx ha?reditatcm ha 
bct pro reftkuta,Lfi.Cwad Trc- 
- bell. & idc de iliis , quac hercdi 
«juefitafuerut mcdiantc aditio 
ne, Iicet noncompetiuencdc- 
fiinclo , vt vidctur dcclararc 
Rip.in 1. I..UU, i o.&ib: Parit 
< r.rum. 12.ff.ad Trcbcll.fed non 



dtionibus, qua? non competc- 
bant teftacori,cum a lege con- 
traipfum lucrcdcm induclae 
fucrint. : 

Impoffibilecnim eft,quod: 
pcrreftitutioncm illaecompc- 
tat,quiaillasnecccftacor, ncc 
haeres habuit ; nccclTc eft 
tllTi vc c< 
cutionc cx ioia legis prouifio- 
ne,&quamuisrcmedium,l.nV 



C.dcedic. 
compecac fidclcomiilario poft 
facTam reftitutioncm , ctiam 
quod nUnquam compccicric 
ceftacon , hocnihil cft,quia cu 
aliud rcmcdium cx adicione 
fucrit acquifitu hscrcdi, d.Iim. 
potcft cranfire in fideicommif 
farium.mcdiantereftitutionc, 
vtper Panf.ind.l.i.rjo.i2.C. 
ad Trcbell. quod non-cft in.a* 
dioncdc qua agitur^ vc dixi^ 
quae nunquam ncc rciratori , 
ncc hsrcdi competit cx qui* 
bus tolluntur omnia, quar in 
contratiumifuerunt addu&a i 
An autcfcntentLs de ctiius 
validitatc agitur* pofiit dici la- 
ta in Saluiano , currcf' t c ctiuo 
huichypachcca-qu* datur,vc 
ha?rcs rtflituat harrcduatcm 
DD. dixcrunt ,hoc t ilc patti- 
culaotervidendum. 
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Saluianum incerdi&um , 
dcturfilio prolfgi- 
. tima . ■ 



S VCM M A R I rClf. 

r Lexmdgisfdnet filijs inlegtti- 
md,uukm legtfurijs . 

* Filtus creditor dicitur i» Icgiti- 
mx,cjr »um o . i 

3 Pdter ett obligdtus ddre legith 

mdmfilio. 

4 Cond/c7to exlegecompetit filys 

inlegitimjt. 

5 Condt&ioex lege ddtnrcoutr* 

tertiumpoffejfercm. 
f Hjpothccd tdcttd mnindncitur 

nifi exprefic k Lcdueutur . 
7 Legitimd noncsideltitd filio in 

v»d re tantum , fed in vnd 

q ■'*■*] ; & in fingulis rehus . 
/ Filtttsnon habet bonspdtris obli 

gdtd pro fuu iegitim*. 
f Credttor propric non dtcitur qui 

cdpit ex cdufd lucrdtiud . 
i e Covdtftiolegts^qu* ddturfiUo 

tnlegtttmdcU perfondits. 
1 1 Sdluianum Interdtftum com- 
, pefit fiiioinlegitimtiegdU. 
t m Sdluidnum Interdiclumddtur 

filto in legtttmd , vlfi extdt 

Hdtutum quod dfsignetur le 

gitimd fuper honts Pdtrts. 
13 Sdiuinnum tnterdiftum ddtttr 

tilto pro fupplemento legiti- 



jfttaJltolX* // 

m* minus relicJdi» teftd- 
mento. Contrdrium nu. /. 

QVAESTIO IX. 

» * 

- x 

^ ^t^J? Ra?fcns qnrftio, 
)P numS iuianu in- 
tcrdi&ufiho com 
pctatin lcgirima, 
abcapcnd -c;antacicc linchy- 
pothccata bona patris pro ip- 
<a legirima$in quaopinioncs 
.fuerunt vanar,& proptcrca , (i 
fcquamur opinioncm tcncn- 
tium aflumatiiiam , bona pa^ 
trisobligat3 ciXc , certe incrac 
Saluianum,pcr ca,qua?dixi- 
mus in qua?ft. 6. Si vcrd ncga- 
tiuam tucamur,filius remanet 
hoc rcmedio dcibcucus • 

Qni aucera aflumariua de* 
fcndunc , ca potilfimc vcuntur 
ratioucquia fi diceremus,filiu 
non hab.ire bona parrisoblt- 
•gaca pro [ua iegicima fcquere- 
*ur,quod ma;us priuilcgium 
haberct lcgacarius in rc iega- 
ca , quam filius in Icgicima, Sc 
camcn legatario datur hypo* 
thccaria, &Saluianum , vtdi- 
&um cft in quarft. 7. cuius ca- 
mcn contrarium vcrius eft, ci 
lcx magisfjucatfiliistiulegi- 
tima , quam Icgacariis in rc lc- 
gaca,l.Papiuianus,§.quarca,rf. 
dc inoff. ccftamVpateccxeo', 
quia filius in iegicima cftcrc- 
D ditor, 
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dttor,&pr«?fertur indctra&io 
nc legatanis, fihjercd tas non 
eft folucdo, vt notat.in J.fin.§. 
fi verd, C.dciur.dclib. & adco 
inconuincibilem dicit hauc ra« 
tioncm Paulus dc Montepico 
in l.in quartam,ff.ad Lfalcid.n. 
H7.vtnon crubefcatdiccrc, 
Alcxandrum qui contrarium 
fenfit,crraiTcinterminis, que- 
admodum refcrt Neguf.de Pi- 
.gnor.4.memb.par.2.nu. 164. 
verf.vigeflmus quartus. Hacq. 
ppinioncm tcnct ctiam Bald. 
cof. 1 7 1. vol. i.Fulgof.ct Arct. 
quos commemorat Ncguf. in 
Joc o citato . 

Secundc,mouetur, nam ft- 
cut creditor habet obhgata bo 
nafui debitoris, ].creditoris,fF. 
dediftract. pignor.l. mofchis, 
rT.dciur. Fifc. ita pari ratione 
debitca habere obligatafilius 
2 qui & ipfe creditor t dicitur in 
legitima, l.fi quislegatum , C. 
dcfalf. I.vlt. C. cod.l. cum ra* 
tio, ff.de bon. damn. rmxime 
qujtin legirima no poteft im- 
poni aliquod onus cx priuile- 
gio fpeciali a lcgc , de quo in 1. 

quoniam nouclla , C.deinoff. 

tcftam. 

Terrio mouentur, quia Pa- 
3 tcrtobligatur Iuris ncceflita- 

tc ad dandum legitimam filio , 

pcr tcx.in 1. omnind , & in d. 1. 

quoniam nouclla , C.dc inoff • 



teftam. &cft faris vulgare d;- 
cluminore omniu , quod lex 
obligotparrem addandumle- 

gitimam fi!io,crgo indticitur 
cx hoc racita hypotheca a le- 
ge, quia !egc obligamur , cum 
obtcmpcratcs legibus ahquid 
fccfidum leges facimus, inquit 
tex.in l.obligamur, vcrf. legc, 
ff.dc aft.&r oblig. nc fit in facul 
tatc debitoris lc cximere ab 
obligatione, cum ncmo poflit 
operariquin leges habcantlo 
cumin fu saclibus,I.nemo,dc 
leg. 1. &hanc rationempon- 
derat Hieronym.dc Laurent. 
in decif.Auenioncn. 5 z.nu.j, 
Quarto, & vltimo argume- 
tantur fortius, & dicunt, pro 
confequutionc legitima? regu 
lanter compctit tcodi&ioex 
Iege,l.fi Iibertus , §. libertus,tT. 
de bon.liber.Bjl.in l.omnino, 
C.dc inoff.reftam. Oec. conf. 
e^.nu.i.vbi decommuniat- 
tcftatur. Ror.in nouilT.decif. 
753 .num.6. par. 1 . Condi&io 
autc ex lege,eftperfonalis in 
rem fcriptam , vt per Dec. ibi, 
& per Put. in terminis huius 
qu^ftionis.Decif. 1 37.1ib.2.n. 
vlt. crgo daturt contra tertios 
potfcflores,qua? altasnonda- 
retur,fi obligata non efTent bo 
na,qua?quidem hypothccain 
rcm fcripta ,fequitur naturam 
adtionum rcaiium , vt pcrlaf. 

in$. 
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in 5-qu edana^coL^Inft.dc a&. 
& Ofafc. decif. 88. nu. vlt. Igt- 
tur,&c. 

Qui verd negaciuam fequu 
ti funt, altis vtuntur, & fortio- 
ribusfundamcntis. EtPrimo 
dicunrqudd hypotheca tacira 
6 non inducitur t nifi cxprcflfc 
iure caueatur , I.ante omnia,ff. 
de probar.crgo qui dicit hy po 
thccam jtcnctur illam proba- 
rc,alias cum lcx non dicir, nec 
nos dicerc dcbemus , I. il- 
lam, C.dc CoJlar. cum con- 
cordant. & huitifmodi argu- 
mcntatione vtuntur fere om- 
ncs Do&or. Negul. depign. 
in loco fupracitato , numero 
1 64. verf. ramen contrarium 
Cuch.de legic.fbl.mihi ^.verf. 
bona an fincpro lcgitimahy- 
pothccata. \fflic. Dccif. 162. 
inprinc. Hicronym. de Lau- 
rent.incit.dccif.j2.num.5.cV: 
patfimfequunturaluDoc}. 

Prarterca, muJti (unt cafus , 
in quibus Jex dattacitam hy- 
pothecam,dequibusin tot.tir. 
quib.mod.pjg.tae.cotrahatur 
in qbusno conumcraturifte, 
mcritd frufira quammus, an 
pro legitima inducatur tacita 
hypothcca , &ita argumenra- 
tur fiarr. in J. Lucius , ff.de aJi- 
mcnt.& cib.Ieg.qucmin pun 
#oqu*ftionis noftrefcquuu 
turModcnnPacaujnidcfldc,- 



comtniiT. artic. 3 6. num. 1 49. 

Accedat vltimo ad corrobo- 
rationc huius opinionis, quod 
legitima non eft dcbita rilio fu 
7 pervnatantum trc, fcd fupcr 
fmgulis rebus,Iudtcis arbitrio, 
I.omnino , Cdeinoff.ceftam. 
l^.C.quado^&quibus^.par. 
lib. 10.Put.decif.420.J1b. 1. 
plene Menoch.de arbit. Iud. 
lib.2.cent.2.caf 1 taJMOk 1 6. 
quem fequuta fuit Rot. Auc- 
nion. vt per Hicron. dc Lau- 
rcnt.ind.dccif.52.num.4.per 
confcquens non poteft filius 
authoritatcpropria.'cligerc \* 
nam rem , cum aliam pro alia 
capcrc non poffit , inuitis his , 
qui habent intercfTcj vt pcr- 
pcndunt prefati Doclores,igt 
tur non poccnt filius tcrtimn 
poflclTorem moleftare huiuf- 
modidecau(a,cumin(ingulis 
rcbus Jt-bcatur Jegitima, & c5 
munem d<citMcnoch.cit.nu. 
1 7. non pofle quidcm filiutn 
in vna rceligerc luam Icgiti- 
mam, & communiorem, 8c 
arquiorem rcfert Graff.m §.lc- 
gitima,quatft. 1 6, nu.4. & no- 
uiflimc icquuti funt Pacauini , 
in d. tra&. de fldcicomm. in d. 
arc.35.nu. i)9.&ha?ceftdif- 
fcrentia , qu* adhibctur inter 
credkorem cx alia cauia, & fi- 
lium creditorcmin legirima, 
quia credicor habcthypothc- 
D 2 
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ram infolidum contra vnam 
quamque rem , quod nonha- 
betfiliusl. creditorisarbitrio , 
ff.de diftra3.pign.vtbenep<>ti 
derant Patauini in diclo loco , *; 
num.147. 

Et hanc partem negatiuam 
8 T quod fllius non habcat bona 
patris obhgata pro legifima, 
fcd folummodo pcrfonalein 
adionem contra hjerede" tenet 
Alexaiuin IJn qu artam.ff.ad 1. 
Falcid.num. 1 & idcm conf. 
78.V0I. i.&alibifepcinpluri- 
bus confilijs Neguf.de pignor. 
in loco faepius citato. Affli&.d. 
decif. 1 62.maximc fub num.9. 
RotvAuenion.in dicl.dccif.52. 
Cuch.delegit.vbifuprafol. mi 
hi 4.communem, ac magis co 
muncm appcllat '^rafT. in §.le- 
gitima. quseft. i4.hancquefe- 
quutur Moderni Patauiniin d. 
3rt.36.num. I49.'tanquam rc 
ccptiorc m , quo loci fub num. 
/ 54.atteftatur in contingcntia 
fa&iitaiudicauimfuiffe filium 
nbn polTeexperiri contra ter- 
rium poflcfforcm, nifi pro rata 
fccundum ea,qua? di&a funt in 
ultimofundamento huiusopi 
nionis,& itaintclligit Put. pro 
cedcreopinionem corum Do 
clorum,qui alitcrfenfcruthoc 
cftfilium nonhabcrc bona pa 
trisprolegitimaobligata info 
lidum,nc mcliorcm pancm eli 



fnterMfa r ^ 

gerct , fei pro ratain qualibec 
re has reditana, u t p cr cum in d. 
dcc1f.37.l1b. 2. num.p. 10. & 
1 iv & hanc communcm dicit 
Gabriel de lcgitim. concluf. 6. 
num.i. 

Necobftant fundamcntaal 
terius partis, &primoilludqa f ' 
exemplodicebatur de Icgata- 
rio,cui Icx magis faucret , qua 
filiisin Iegitima, fiquidem rc- 
fpondctur argumentum non 
proccderc quia nodatur pari- 
tasterminorum prout infacti 
fpecic co n u ngi r,i n qua legata- 
rius habct voluntatem Tefta- 
torisexpreftam,quam nonha- 
bet filius in Iegitima,vndc falfa 
rcddit ur confequcntia qcT ma- 
gis faueatur legatariis, quam fi 
liis,vtper Ncgu.vbifuprapoft 
Salic.& Alex. in prccitato lo- 
co,& per Hicronym. dc Laur. 
dioYtil^.n. j. 

Non obftat fccundfi obic- 
dmn quod de filio crcditore di 
ccbaturin Irgitima, quiaDo- 
clorcs illi,qtn dicunt,filium crc 
ditorcm e(fc,nihil dicunt de hy 
pothcca; & tamcn eft verum, 
crcditum conftare poflc abfqj 
hypotheca,vtrcfpondcnt, & 
re&equidcm ( meo tcnui iudi- 
cio) Modcrni Patauini in loco 
prsecitato num. 1 50. & proba- 
tur in 1. unica C. cum ob Chi- 
rograph.pcc. vkra quod ncga- 

ripo : 
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ti po teft,fili u m crcdirorcm ef- 
fcparrisin legitima cum eam 
capiat ex caufa Jucratiua iccun 

dum Bart.inl.i. C. deimpon. 
luc.defcriprJi.io.& not. Icrib. 
tn 1.3.C.dciur.&fac.ignor. & 
probat tcx.in l.fi.§.i.ff.dchis, 
quj in fraud.crcdit. & obid qui 
f tcapitcx caufa lucratiua non 
dicitur propric creditor,fed im 
proprie,& abufiue 1. Papinian. 
§.nccimpuberis , ff. dcinoffic. 
tcftam.Ofafc.decif. 148.1111. 2. 
qualiseil filiusin lcgitima, ut 
pcr AIc. in d. I. in quartam nu . 
2 5. ff. ad l falc. 

Non obftat tertium obie- 
&um, quod lexobligatpatre 
ad conftituendum lcgitimam 
filio, quiaconfcquentianon tc 
net,crgo inducit hypothccam, 
patetex eo, nam potcftinduci 
1 aaio pcrionaliscontra alique, 
abfquc eoquod inducaturhy- 
pothcca , vtdiccbatur in fo- 
lutionc fecundi obiccli , qui- 
nimocuralex ditig3t vcrbain 
pcrfonam , arcHdo patrcm ad 
conftituendum lcgitimam, no 
praecedentecontra£tu, velqua 
fiinducitur tantum adio per- 
fonalis, vt notant Doct. in 1. 1 . 
ff.de condiit. ex legc, & Ofafc. 
decif.58.num.2.5cSurd.dccif. 
I72.n.7.&28. 

Nonobftatquarta, &vlti- 
maargumcntatio,inquadic,c» 3 



\ $u*ftio IX. tf 

batur, codi<5tioncm ex legeda 

ri filio pro Icgitima & tanqu a- 
inremfcriinam fcqui qucmli- 
bct poffeiiorcm , quia non eft 
vcrum abfolutc , quodcondi- 
c"tio certi,que datur fi!io,fit rea 

10 lis, quinimmo potius dicitur t 
pcr(onahs,vt not.in l.aclionfh 
ff.de a<5t. & cblig. & propterea 
folummodo exercctut contra 
haeredem Patris,& dicunt, cffc 
tcx. in tcrminis in § .coeterfi in 
authcnt. vt cum. dcappcll.co- 
gnofc. Arflic.in dcc.fapius cita 
ta i62.numc. 4.&Ncguf. vbi 
fupra vcrfic. tamcn contranu 
quod mirum non cft,nam non 
omniscodictio eft inrcm fcri- 
pta,vt not.Surd.in dccif.Manr. 
J73.num.i8.&inomnemca- 
fum fi admittimus , omnccon- 
diclioncmrealem efle,& dari 
corraquemlibcr poiTclforcm, 
dcbct intclligt fccundum ca , 
quae dixi itipra in 3.fundamcn- 
to huius pairis vcri.& hanc par 
tem non poiTc quidem filium 
conucnirc poficiTorcm infbji- 
dum ntfi pro rata , vt bcne ad- 
ucrtitPur.indcctf. 37.1ibro 2. 
num.8. cum feqq. &dctlarac 
Hycronym.de Laurenr. in dc- 
cil.Auenion.5 2.n. 3-&4. 

Limitatur tame fupradi&a 
conclufio , vtnon proccdatm 
lcgitimafilio Iegata, proqua 

1 compcurcc f hypothccaria, ii 

cut 
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cut pro aliis lcgat is, & pcr con 
fcqucns competcrcc Saluianu 
interdiclum ad fimilitudincm 
lcgatorum,vrin quaeft.^.diau 
eft, quo cafu fi alitcr diccre- 
mus,militnrct tunc rario maio 
nsfauons perpcnfaa Paulo Pi 
co in dic.I.in quartam , dc qua 
in primofundamcnto vcrbafc 
cimus, & in terminis hocdicic 
Affli&indecif.i£2. nume.8. 
quo loci atteftatur, condcmna 
tos fuiflc in Scnatu tcrtios poi- 
fciTorcs ad dimittcndum bona 
p at risjtacite obligata pro fimi- 
Ji Iegatodctinendaiure hypo- 
thecx/aluoiurcdeclaradi qua 
titatcm^idcm Put.ind.dcc. 37. 
lib.2.num.rf.&Hieronym. de 
Laurenr. pluries citat. in dcci f. 
/2.fubnum*5.&Gabr. indic. 
concl. 5. n.3. tit.de Icgit. 

Limitaturfccundo, vt con- 
dufio fiipra firmata non proce 
dat 5 vbi adcflct flatutum in lo- 
»co t quod mandarct filium 
vcl filiam dcbcrc lcgitimam co 
fcquifuperbonis paterms,ma- 
ternis^velauitisjtuncenim pro 
pter vcrbum illud^upcr^ adic- 
Itumin ftatuto, darctur hho 
hypothecain bonis debitoris, 
quiailla di&io importat hypo- 
thecam,vt not. Barr. in 1. codi- 
cillis,§. inftituto per illum tcx- 
tum .rf.de legac. u & confequu 
tiue daretur quoquc Saluianu, 



vtaduertic AflfliS. dcc\{. fupra 
citata i<$2.num.6. &inindiui- 
duo Saluiani interdi&i uolue- 

runt Dominidc Rota dccifio. 
44. in nouif.diuerf.par. 1 . ante 
numcrum primum quicquid 
videaturfcnfiflc Put. vbi fupra 
dccif.37.Iib. 2.numc. i.potcd 
cnim ftatutum induccre hypo- 
thecam,vt latc comprobar, at- 
quedcfendit Surd.dc cif.Manr. 
dcaf. 3 1 2.11.3. & Stcf.Grat. dc 
cif.Marchia? 203.^. 10. 

Tcrtio & vltimo hmitatur 
didaconclufio,\t nonprocc- 
datnechabeatlocum, in fup- 
1 3 plcmcnto lcgitima 1 f quando 
aliquid minus fuit reliclum fi- 
lioin ultima uoluntate, tunc 
uidcrctur dicedum, ut pro fup- 
plemento competat Saluianu 
interdidtum, fitut compctit hy 
pothccaria^Ncguf. dc pign. in 
drc.4.mcmb.2.par.n. 164. cir. 
fin.ucrf. quiatamcn conclufio 
nes Cuch.de legir. ubi fup. cit. 
numc. 4. cum aliis ibi adiectis, 
quorum opinio pro;cipue niti- 
titur fundamcnto , quia flcuti 
pro Ieg!tima relicla competit 
hypothecaria,utiam firmaui- 
musjita pro augmentodcbet 
poflccompeterc,tanquamac- 
ceflbno,§. quodin rcrum.$.li 
quis poft.dclega./.l.ctiam, C. 
dculu. comaximc, quiafilius 
pctendo Jcgitimam, non dici- 

tur 
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tur venire contra patris volun 
tatcm,l.cum legc,C.dc Epifc. 
Sc Clcr. vbi Bal. quafi plus di- 
£tum, quam rcriptum pro con 
fcruatione yltimarum volun- 
tatum , vt facilius cxccutioni 
dcmandcnturarg.I.cum auus, 
ft.dc cond,& demonftr.& l.cG 
acutiffimi, C.dc fidcicornmilf. 
&.ficlex fupplet defe&umip- 
iius tcftatoris,cum qua prafu- 
mitur,quod volucrit fe confor 
rnarc, L talc pa&um , vbi glof. 
ff.dc patt.cum fimilibus,quod 
cuam fuit dc mcntc Bald. in I. 
hac cdic-lali,col.3.in fin. C, de 
fccund.nupt. Dcc. in I. fin.nu. 
*4.C.de cdift.Diui Adr. Tol. 
& Cagnol. in I. Papinianus,'§. 
quartd vcro, fF.dc mof.teftam. 
qux opinio fatis equa vidcturj 
quaaustfitot rationibusj,&au- 
thoritatibus fit munita, 4 rcddi- 
1 4 tur tamcn dubitabiJist pcr ca, 
qua? fcnbunt moderni Pataui- 
ni,iaart. nupcrcitato,n. 151. 
contra quam iudicatum fuiflc, 
tcftaturPut.dccif.i37.1ib.2.ct 
idcm rciblutum fuit m Rota 
Aucnionen.vt refertHieron. 
de L3urcnt. in d.dccjf. 5 2.ciro 
fin. tum quia fupplementum 
legitima? non pctitur a&ionc 
cxtcftamcnto, fcdcodictione 
ex lcgc, tum quia pctitur con- 
tra voluntatcm teftatoris, vt 
pcrPut.ind.dccif.i 37 .hb.2.& 



J^udttn IX. it 

nor.Bart.in I.Iibctto, §.filium> 
ff.de ann. Icgat. & probattex* 
in$.aIiudquoquecapitulum ) 
vcrf.cetcrum in auth. vt cum 
dc appell. cognof. & Gabr. 
com.concluf.de fecund. nupt. 
concJ.4.nu,32. 

Ncc rationcs ex aducrfo 
perpenfat quicquam faciunt , 
nam ctfi accciTorium regula- 
ritcr adhereat fuo principali, 
hoctamen Jocum non habcc 
quando acctiToriujri habct or- 
tum cx diuerfofonrc, prout in 
fa&i fpcciccontingit, vbi reli- 
clum a patre dcbctur a&ione # 
ex tcftamento, fuppJeroctum 
vero legitirae condidionc cx 
IegCjVtben^deducit Hicron. 
dc Laurcnt. in d.decoX Aucnio 
ncn.num.vlt. 

Ncc rainus vcrum cft,quod 
fuppJemcnrum dcbcatur vo- 
luntate tcfiatoris, quuiimo po 
tiusdebeturexlegis fuppletro 
ne, rcspcnitusextraordinaria 
a voluntatcipfius teftatons,vt 
per modcrnos Patauinosin ar 
tic.cit.num. 15 i.quoloci te- 
ftantur demagis rcccptaopi- 
nionc, & pJunbusauthoritati- 
bus cxornat G abr.in d. concl. 
J.delcgit.num.4. 



AR- 
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ri vcrgcntiam ad inopiam , ti pro reftjtutionc' dotis , ob 
conftantcmarrimonio,c6- vergcntiam Viri ad inopiam 



I Salu/dnum intcrdittum rcddi- tnatr.& ccrte* dubium non cft, 

turvxoridgenti ad rettitu- competere » quia cum redda- 

tionem dotis consldnte rnd- tur cuilibet alii crcditori hl- 

trimonio proptcr vergentiam bcnti bo n a fui dcbitoris oblt- 

Viriddinopidm. gataexprcfs*, vcl tacite, vt di- 

x- Optn/omodernorum^tjuiinhac ximusin qua?ft.5.& rf.non pO 

matcriaaliter fen/erunt,con teftYiudicio meo; inhoccafii 

futatur . affignari ratio diucrfitatis, qua 

S ExcufsiorequirituretidinSdl- x re& no rcddaturvxori.TQinn 

nidno interdttfo, vl>i dgit immo maior ratio milKatin 

vxor pro reftitutione dottu , facti fpecie , quam in aliis cafi- 

Vtro vergcnte ad tnopidm . bus , proptcr fauorem dotfs» ' 

'Contrdnum n/t.5. cum inrerlit Rcipnbiic* dotes 

4 Dtclaratio rcquiritur ex parte confcroari pcr ca , qtiae not. iti 

Vxoris agcm/s addotcmcon I.i.fT.foIut.matrim. Igiturcum 

tra tert/um pojpfforcm Viro Siluianum intcrdnftum intro- 

vergente dd tno^/am ^locum du&um fitin fauorcm crcdico- 

effcreftitut/oni dot/s . • ris, non dcbct in ciusodium rc 

/ Excufs/o fcntcnti* Ut* ad fauo torqurri, & illius commodo 

rcm vxor/s , non jnjpcndi- priuari , vt in fi tnili dc Saluia- 

turpropteri/efu/dat/onemfa no interdido argutnentatur 



tra tcrtiospofleiTorcs . 



contra tcrtios potTeflbrcs,ma- 
trimoniocbnftante,iuxtatcr- 
minos,l.vbi adhuc,C.dciur. 
dot. & I.fi conftante , ff. folut. 



SV MM A RIVCH. 




Rot.Rom. in nouitf. dcciC43- 
nu.j. par. i . & quod reddatur 
vxori proptcr vergeria viri ad 
inopiam, hoc dtcit »n tcrminis 



Bcllon. 
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j4.n.8.&p.licet 
pcr alias rationcs cofuluit, rcr- 
tiospoiTertbrcscocafu dfeab 
/vtibipcr cum;& 
provxorc agcntcvtiliSaluia- 
nointerdidtocontra poflcflb- 
rcm pro rccupcrationc dotiu 
fuarum, ob vcrgcntiam viri ad 
inopiam,iudicatum fuifTcattc 
ftatur Barnabas Cornaz. De- 
cif.Luccnfii8 4 .&nouilTime 
in puntfo Saluiani firmat.it 
Stef.Grat.Dccif.Marchi* 7 i. 
vidcn. 

Ncc ob id placct opinio Au- 
ditorum Maceratcnfiu ih tra- 
&atu dc Salu.interd.par.2 .hu. 
10. & 1 1 . qui alitcrienfiflc vi- 
2 dentur,no corhpctcre t huiuf- 
modi rcmcdium hoc incafu, 
&moucnturexco,quod dos 
diminucretur , cum (ru&us 
pcrcipiendiex Saluianotnter- 
di&o diminuant fortem , I. fi 
dominium,C.dcpign.quod ta 
men iura non permittut 5 quia 
colhtiodotisdebct fierifuper 
bonis talibus,ex quibus mu- 
bcrpoflit ffbere fruclus prcci- 
perc, &fc,acfamiiiamfu5ale- 
rc,vt per Rot. Rom. in ribuiflf. 3 
dccif.472.par.i. Si qttideifta 
ratio fubtilttcr confidcrata,tol 
liturex duobus. AIreru$'ctfi 
vera fit, nihilominus poterit 
vXor obtentafcntentiain Sal- 
Hiano dcclarari facerc fu|> pe 



titorio , & docere de validitate 
crediti,& tunc hab* a vi&oria, 
agercad diftra&ioncmpignd 
ris,&itaconfcqui fortcmab£ 
quediminuticme, vt perRot. 
Kom.voi fupra dccif.43. nu- j. 
par. 1. Altcrum eft,obtinere a 
Principc(proptcrpriuiIcgium 
dotis)diftra<5iionem pignoris, 
ncdosconfumatur,&ttdcon- 
fulereidentitatieius, vt quan- 
doq.vidiobtentum, vt iidem 
Auditorcs in prjefatotractatu 
par.3.c3p.i j.n. 4 .attc(tantur, 
feruari in pra&ica, & ita ceflfa- 
bit pranudiciiim cx aduerfo co 
fidcratum.In huiufmodi enim 
cafibus , vbi 3gitur dc iritcrcffc 
alicuius Vidua?,Pupilli, ac mi-' 
fcrabtlis pcrfonae,(oIcmus adi-' 
rcSignaturam gratia», & prac- 
uio rcfcripto Sa&iffimi,ac tcr-' 
mino copctenti a(fign3to pof- 
fcfsori , vcl dcbiton ad rclucn- ' 
dum ipfam rcm agcrc ad diftra 
clioncm pignoris , vt tcftatur 
T1b.Saluft.inpraxiR0m.lib. ' 
2.cap.2.nu.3j. 

Extm'motamc,incafupre* * 
dicto priusmaritum cxcutien 1 
dumcfsc,t&cftdemertteBcr r 
lo. in d.conf. j 4 .num.3.& vlt. 
&h..beturin dicla dccif. Lu- 
ccn. fupra citata.&ratioeft, 
qutalicct iuSaluiano intcrdi- ' 
clojfccundumvtfhoremopi- 
nibnem ,no h xcquiratur ercuf 
E fio, 



fio,vtfuolocodiccmus; tame 
iftud proce^dit in iurc forma- 
to,& in efsc product j, & liqui 
dato ; fecus in iure adhuc non 
formato , ncc minus in cfsc 
produ&o, qualc cft ius pra?- 
iens , ab vxore praerenfura ; 
cum debitum dotisreftitucn- 
dx in cafu vcrgentia? vin ad 
inopiam rcfpiciat tempus^de 
futuro , & aclio de dotc rc- 
gularitcr non nafcatur , niu* 
pof! folutum matrimonium, 
1.2. ff. dcdor. prclegat. l.in rc- 
bus,§. omncs, C. dciur.dor. 
cVnor. communitcr Doct. in 
di&a 1. fi conftante, §. i. ff. 
folut. matrimon. & cft com- 
munisfentcntia , dcqua attc- 
ftatur Alexan . confil. 1 5 4. hb. 
6.nu. vlt. Vndc per confcqufs 
^ trcquiritur declaratio, quod 
vcnerit cafus dotium reftitucn 
darum, quando agiturcontra 
tertium poiTefforem, quo cafu 
tunccft neccfTaria plenapro- 
bario,quia paratur maximum 
praeiudicium poiTciTotibus, fc- 
cundum Bart. & alios in d. l.(i 
conftante,in 3. quaeft. 1. patt. 
aliasnon diccreturius forma- 
tum, necproptcrca poffet in 
iudicio dcduci , & ita opinor 
intellexiffc Poft. qui dicunt, 
in Saluiano interdiclo non rc- 
qqui cxcuffionem , fccundum 
tetmiuos rubiles,quos fcmpcr 



m IntcrdiSfo 

in qualibct materia debcmus 
fupponcre, vtin Salaiano dc- 
clarat Menoch. dc adipifc. rc- 
mcd.3. nu.1S9.infi. &itafuit 
dccifum in Rota Luccnfi vbi 
fupra,alias polfct Rcuscoucn- 
tusexcipere, quod non con- 
ftat de credito agetis, quod cft 
fubftantia,& ncccflaruim an- 
tecedens in Saluiano lntcrdi- 
clo', finc quo qutsin co rcmc- 
dio obtincrc non potcft,vt bc 7 
nedeductumfuitcoram Can- 
tuccioin illa Roman. Saluia- 
nl , dccif. 34. par. 2. numc- 
ro 15. 

Reddiuirtamcnha?c dccla- 
ratio fatis dubia per ca, qua? 111 
fpccie huiusqu^ft.decidjtStcf. 
Grat. vir cruditiiTimus,dccif. 
Marchiaeyi. maximefub nu. 
i7.vbifirmat,excuflioncm no 
habcrclocum ctiamin huiuf- 
modtcafu, quotics a&um eft 
vnli Saluianointerdn5to, idqj 
in tantum procedcre affirmat , 
datoquodfupcrfuiflcnt aliqua 
bona mariti, dummodo fint ra 
liajqua oncnbusmatrimonij 
deferuhc minimevaleant,ex 
diCtis Bal.in authcnt.fcd hodic 
C.dca#.&oblig.infi.& alio- 
rumibi citatorum fubnu. 16. 
nec cxecutio fcntcntia? t cftec 
rctardanda iub eo prxtcxtu , 
quodinhacparte fitliquidato 
ria, & obid a liquidatione dati 

appcl- 
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appc»ationcm\com regaliiri ffcfty * iiiwrt. ^e- 

tcrdtturappeilario,vbipronu cif. 71. 

ciatur, dote in tuto eftc collo - ^ 

ca^Lu. propter vergcur.a vi- AfcG VME NT VM. 

Hadinopkimjvtper Amat. de 

cif. 43. nu. i; quraiftaliqujda- Saluianum utile, an reddatur 

ticsqua? fit cora iudice, rlt tan- uxort* Ibliit© inirf imortio , 

tum ad efTc&urri folius pofscf- ad bona uiri,in rei tium alic 

forij, & incidcntcr , vt in firoili nrrta pro dotcconfcfstta. 
dedominio deduclo ad eftcau 

pofsefsorijtraditDeciusconf. S V <M M X k t ViM. 

284aciuntea,quarfcribit Ga- c . 

lcf.adform.Cam.obiig.iicvi / Confcfsio doiis reeeptafiftx, 

mftrumenti obhg. C3ro. fub conftante matrimonio y pcr 

nu. j.in paruaimprcfs. fol. nii- maritumjton tentt inprxtu- 

hi 1 2 1 . vbi dicit , quod liccc a- dicium terty poffejforis , ttit 

gens ex inftrnmento,(iuc tefta pdltcrioris ; vnde ob id Sal- 

mento, dcbeat probarc morte ttianum non datur . 

tc(racoris,additionemha?rcdi- 2 Confefsi*fatiaintcrvirHm % & 

taris , cViimilia,non deumt ca- vxorcm.confiantematrimti- 

roecompeterevia cxecutiua, nio, dc dote recepta, haltct 

& conferunt alia cxempla rc- vi*» donationis . 

lataintcrminisnoftris.erMc 3 ConfcfsiofitcJapcrmaritu.con- 

noch.deadipifc.pofscf.rcmed. fiantematrimonioficltnuU 

3.nu.i<<4.cumfeq. U , & fimttUta.tta qaoqut 

Cefsaret tamcn difnailra* , hypothecaria redditarfini* 

fi maritusefsctnotorieuo iol- Uta. 

ucndo, vel publice decoctus , + ConfifstodotisreecptJtfa&aco* 

aut abfensjquo cafu, non cisec ftante matrimomo ft prace- 

necefsaria excuflio,pcr ea,que dttinHrumcntumdotale^va. 

not.Barc.Iaf.fxral^ini.fin.rf.n bt,& fustinctur ctianiim 

cert. per. & Aftli cr. deaf. 3 1 8. prxtudicium terttj poficQo- 

quod camen dcbcc proban, uc ris. 

in tcrminis noftris declnrat S Fallit ^fiHUconfefsiofuitema^ 

BcIIon. in dnfto conf. 34. nu- nata pofi ius qttafitum tcr- 

mero 4-poft Decium , Ncguf. tio . 

•&ahos,quoscongerit Gra- 6 Talltt fcctwdo , nifi adefient 

E 2 conic- 
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conitttur* m cotrarwm+qH* 

ibi recitantur . i 
Confifsio dotis rtceptx prtfumi- 
tnr ^ers.ftarttibifsjtd^ni' 
cu/is. 



, QVAESTIO XL, | 

Veftio ifta eft 
pcrdifficilis, c: 
M a Do&onbus 
vario mo de- 
clarata, adco 
quodindjgtrct nouo traclatu 
dci/erfcjUrdicitNcguf de pi- 
gnor.quar.mcmb.iccund.par. 
num.j^.in pnncip. & prwpte- 
rca tangcndo Llummcdo ea 
qua: pcicutiunt cafum noflru, 
ctmatcriam,dequaagitur j p 
intdligcntia/untconliitucnd^ 
aliqua concJufiones, cx quib. 
indc faciJis erit applicatio fcxu- 
<Jum cafuum contjngentiam. 

Si jgitur qua?ramus,an con- 
fiante matrimonio confcffio 
fadaa mantodr dote reccpta 
inducat obIigatioocm,ct hy po 
thccam , adcoqcftertiuspof- 
icflbrconuciitusexcludatuxo 
rcm,uel potiusintrcthypothe 
ca 5 ct confcquentcrSaluuuum 
jnrcidiclum jn cafu , ct ad cftc- 
ctum,dequoagitur. 
m . { Pnmalit conclufio, cjuod 
confdlio fafta pcr maritum dc 
{JpcerctcptJ non prxccdcncc 




injfrumcoro promiiJionis,ip- 
fius dotis non pra?iudicatt te%- 
tio poflefTori, ctiam pofleriorj, 
& minus antexjori, fi non GQf\- 
(latde numerationedotis,ccx. 
cft fmgularis in I . fcn pturas, fjf. 
qui poti. in pignor.habca.& in 
1. Seia, ff. ad VcIIe. & ratio cu\ 
quia prarfumitur llla confeilio 
facla in fraudc m,& dt pra?ium 
ptio iuris, & dc jure, Auth. fcd 
iam ncccIlcjCo. dcdonat.anr. 
nupt.Barr.inl.(lconftantc,qu. 
4.uIt.par.iT.Iolut.mat.Socin.ai 
J.primajfl.cod.tir.colum.fin.cii 
aliis addudis pcr Bello. coniil. 
47.num.4.&aliisfequenr. vbi 
dicir,cx mcntcBart.Bal.Arcr. 
AIcxand.& Campcg. fub n. 5. 
quod &fi tcrtius poifeflbr,&: 
alijcredjtorcs non poffint alle- 
gr.re fraudcm, nifi probent ali- 
quaindiciafraudis,poffunt ta- 
mcn allcgarc iimulationcm , 
qua? nullo tcmporis fpadopo 
tc ft tolli,&non folum poteft al 
lcgari a crcditonbus antcriori- 
bus, vcrumcciam a pofteriori- 
bus,& a futurisjfubdens, quod 
tahs confclfio facla , conftante 
matrimonio,intcr virum,& v- 
2 xorcmthabct vjm donationis, 
vt p cr Lau.in d.l.prima,fi.folu. 
matr.in 4.qualt.2. art. & nor. 
communitcr DD.inl. hdiuor 
tio,ff.dc vcrb.oblig.v bi Alcxa. 
bcne veruoi cft,quod ifta dona 

tio 
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Lifc h 

nfirmatur,& tunc 
mpriusnonfub- 



,C.de 
cuigi- 
^abe- 
,necrctr,>- 
confefli)- 
cui 

ius qu*fl- 
tum 5 cocjuiacxtrcmumadc^ 

noncfthabile,vtpcrCamprg. 

r.i.quaift.^.quippe 
noportct periftam ratio- 
ncm, quod tertius poiTeiTor cc- 
maneatantenor,&perconfc- 

BaTdN Xd r * ^Td VC 
io.col.^.verft.autipfamulicr, 
foJ.m1r.ij4. in antiq.imprcfs. 
quodadcoverumeft, vtctiam 
procedat, dato, quodinipla 
confeffionc fuiflet enunciata 
ipfapromiffio dotis pervcrba 
rcJatiua ad inftrumetum , quia 
adhuc refpeclu tcrtij necetfe 
cftconftarcde rclato,quamuis 
alias inter eafdcm partes fatis 
verbarclatiua probcnt per ea 
quaeinterminis noftns fcnbic 
pcritiirimusuirStcf.Grat.deci. 
Marchia? /oy.num.^.vfqiund 

num./rf.qtiandoquidcmrcfpc 
autertijopcrvprctimn cftco- 
ftaredcipiordato, iuxta Au- 
th.fi quis in aIiquo,&ibinor. 
C.decdcnd. v 

<#!• ...» 



mini dcR01adccif.484.fUb n- 

4.par.3. j ;-j »,,;„. 

Et quod uxor cx fola oon- 
ieflionc n6 poflit auocarc po£ t 
.feflnncm pcr hypothecatiam 
aKcriiopoiTcflore, nifi aliundc 
prober numc rationem, hoc di 
;Citiu punfto Ofafc.dccif.17tf. 
mu.^.ttiam qupd illa confcffio 
juclta,t*bii tcftaturdpcor 
muni,&hocidemfqntjt Bcll. 
jnconiJ.48.vidcndus Bald.No 
udl.inloco fupra citato,col.4. 
vcrfic.infuper,quia fi confeflio 
cft nii!U„ 3cinualida atq. fimu- 
|ajta,ita pari rationc, & jpfa h^- 
3 (pochecariaittanquamaccciTo- 
ria,l.f7.C. dc non num r( pcfiurt. 
l t fin.fl.qui fatifd,cog. cym aliis 
adduClis pcr Bald. Nouell. v^i 
fupra vcrfic.potcftcrgodjftin- 
gui,coIum, ^&.ftouiifime hac 
qpiniopcn> fcquuta cft,Rota 
Rom.io nouifs.diucrf.decifio. 
48 j.par.3. num f fe&itcrudc- 
cif.544.nu.3.ead f par. 3. quod 
tamcncft intelligendu , fi pof- 
(eftorhabuitcaulam a manto 
antc lapia tcmpora excipiendi 
dcnonnumcrata dote, j fecus 
ucro,tcmpore elapfo,tunc ccf- 
farct huiulmod. exccpuo,ut m 
punctodcclarat Stcf. Grat.in 
dic.dccif.103.numc. 18.& 13. 
; quod $ placuit lofcph. Ludu- 
uico(jccif.Pcriifiua ^.iuiok. 



cctin- 
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A t)e ytili $d 

Secimdafit concluuo limf- 

tatiua praecc dentis , quod ubi 
prxceditinftrumentum jpmil- 
4 fionist & fubfequitur confc£ 
fio dotis recepta?, matrimonio 
eonftante, tunc fatisconftarc 
dicitur de ohligationc, ad erTe- 
^um pra? fentis infpeftoris , ut 
in^iei Saluianum , & tuncilla 
cori&flto facla cx poft,r«rotra 
hiturad tempus promjfTlonis, 
qnod attenditur, non aurccoti 
KlTin.uteleganterdccIaracId- 

fcph. Ludou. in d. dccillo. 66, 
num.28.quoloci hanc matc- 
riam abundepcttraftat 3 & ra- 
tjc prafdiclomm eft,quia in hu 
iufmodicafu ccffat praesuptio 
fraudis,coqu6d tuncconfcffio 
cum fituerifimiJis,praefimutur 
faclaexcaufa pratambula, & 
amccedentiiuxtatex.l. quafda 
miilier,tT.dereiucnd. pcr caq 
tlicuntintcrminisnoftris Do- 
minidcRota chcif. ij.par.2. 
acccdcntemagis gcncrali con 
fuctudinc, quod non rlant ma- 
trimonialrnedote, ut ponde- 
rant ijtiem domini in dic.decif. 
i55.num.3.&ha?copinioma 
giscommunitcrtcnctur , utp 
Bcro.conf. 47.11. / 5 .vol. 1 .& g 
BclIo.conlii.4.num.7.a quain 
iudicando , & confulcndo non 
eft recedcndum,ut dicit Soc.in 
1. 1 .fT.lblut.matrim.numc. 9 5 . 
proquaallcgatur text.inl. in 



m Interdifh^ 

c nt!aLtibus.?.j.C(fer6nnn- 
nier.prcun.qm probAtComu- 
ne n (ententiam>& eam tenu 
Caiuiraqj deci. 1 <9 6 .?ar. 1 .ma- 
xime, uklapfafiint tcrtipora 
ad 1 pponedam exception-em 
non nurncratxdoti? Afflic.de- 
cif.402.iu fin.Bald. NoucII. in 
trac5t.dc dot. in loco fupracita- 
to limit.^. Surd. dccif. Mantu. 
' 1 / 6. r>um. 1 . Rot. Rom. in no- 
uifs.dccif.48 5 .num. 1 .& num. 
5 . & dccif. 5 44-par. 3 .numc. 3 . 
&itcrum dccif. io2.num. 16, 
par.2.vbi dccommuni, maxi- 
me alijs concurrentibus, vt ibi, 
&in proprijsterminis Saluiani 
interdic5H late* dedudVum fuic 
ad fauorem vxoris, m Rota 
Maccraten . vt pCr Stefari.G rar. 
in pluries citata decif. 1 6 3 . vbi 
fortius dicit, hanc conclufione 
nedum haberclocum,\bi praf- 
ceffit inftrumentum promifTIo 
nis, fed etiam fl non prapeefltt, 
dummodolapfa fint tempoTa 
opponendtexceptionem dotis 
non numeratx > & dummodo 
crcditorcs, fcu pofTcrTorcsha- 
bucrint caufam a marito poft 
lapfumtcmpusopponcndijfe- 
cus vcro fi intra tempus, & crc 
ditores ignorabant talcm con 
fclfioncm, quo cafu darctur eis 
r jftitutio cx capiteignorantia:, 

vtibi pcr eum,n.i8.& 19. 
Tcniafitc-mclufi >fublim1- 

tatiua 
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tatiu a fecund* > quod Iicct ve- 
rumfit, quodconfcuio dotis 
•dc rccepto,conftate matrimo- 
nio probcc tuirnerationc <|iio- 
cic$pra;ccditinftrumcntD pro 
mimonis, vt fupra firmatum 
ex ticjt & comunitu, ( illud tamc 
incelligcndum cft, nificofc/fio 
fa&a fuit poft acquifitum ius 
5 tcrtio poflcflbri,t veJ poft con 
traitum dcbitum, tunccnim li 
cct ceiict prxfumpcio duna- 
tionis , & lapfa fticrint tcmpo- 
raadopponendum huiufmo- 
di cxceptionem,non tametol- 
lirur tertia exceptio,nempe ex 
ccptio fraudis , & fimulationis 

inpc*iudiaumtcrtii, vtproba 
tur in dic. Auth. fcd lam necef- 
ie, C.dedonat. anr.nupt. qux 
adhuc poteft opponi , tanqua 
confefsio llla fucrit emanata ad 
decipicudum,vt fuir rcfolutuni 
inScnatu Mantua. tcftcSurd. 
in dcc. 11 6. num.y. & i o.poft 
SaJ.BaLN >u.PJ jr.Rip.&alios 
ibi relatos , & fic tota vis ftat in 
modoexcipiendi,vtrcsSur.ib. 

Quarta fit conclufio fimi- 
liter lublimitaciua fecundx vc 
non proccdat quotiefcunque 
exconiedurispoflct apparcre 
6 tdcaliqiiafraude,puta, quia 
ftatim emanata confcfsionc 
quismulcad.b;ta contraxtnet 
Bald. Noucl.vbi lupra hmit.tf. 
Bart.in I.poft cotra&um . ff. dc 



donat. vel fi confcfsn fuilllt 
fa&aanticipate antequamad* 
ucnilfet dics folutionis, Rota 
Rom.in nouif diucrf.dic.decif. 
4.8 5 .num.4.par. 3. vd. fi fuiflet 
facta dicta confelsio poft difcm 
lolutionisiamdmclapfam, vt 
perSurd. vbifupranu. 7. tunc 
cnim etfi praeccdcret promif- 
fio,nontamen conftifiooblta 
rcc certio pofleflbri $g framfis 
fulpicionem , vt lbi per eund. 
Surd. tk obidncc mitius darc- 
tur Saluianum intcrdicliur, in 
huiufa)<t>di cafibus, quia deficit 
fubftantia;in ipfomet SaJuiano 
neccifiriumantcccdcshoc cft 
crediru»Menoc.dc adtpifc.pof- 
lcf»rcm. ^.n. 1 6$ .pluncs ctcat*. 

Qumta, & vltiroafit coclu 
fio Iimuatiua prorcedcntis, cjd* 
. confclsio fatta a manto , con- 

ftancem.mimonio ccontraaia 
Icc,& fuftinccur ad efrcftu prae 
fencisinfpcCtiont9, vbi ifecilm 
7 habec adminicula t vcritati8 , 
puta fi vltra confefsionem con 
currcretteftimonium vniusif 
numcrationc ipfa teft.mtis, uel 
de panc illms,vcl alia fimilis co 
currerct,tunc dos gauderctat- 
quc potiretur priuilcgto vera» 
dotis, fecundumcommunem 
(cntcntiam, dc qua mcrninic 
Couar.variar. refolucio.hb.i. 
num.^.&^.rclatuspcrStcfan. 
Grar.in fupracitat3 dcc. ^oj. 

num.2 1. 
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BtlHiliStduUtto htfhnMt* 



num.2 1 .quam probaridicitin 
J. cum ridcm, C. dc non num. 
pccu. & praeter rclata admini 
cula,illud notabilc , & mcmo- 
ria dignum exiilimat, vbi ma- 
ritus confitcrctur dotcm non 
a foccro,fcd ab cxtranco rccc- 
piflc; ilc intclligedo Salyc. qui 
fuit au<5tor huius opinionisco 
modo , quo ipfc notat , & ani- 
maducrtir,rcftlIendo inmper 
illud adminiculum ab aliqui- 
bus do&onbusconfideratum, 
( ncmpc/confcflioncviri pra> 
fumi vcram, cum diu alimenta 
vxori pra?(t:tctit 5 porro ha?c 
£cri porucrunr amorc marita- 
Ji, quo fc inuice coniugcs pro- 
fequuntur, quod quidcm ad- 
minicuium confurant quam- 
plurimi Do&orcs rclati per 
Couarr.& fcquitur Stcf.Grar. 
vbi fupra.nurr. 22. & lofeph. 
Ludou.in d.dccif. Peruf.6<<. 
num.35. Aiiud quoqueadmi- / 
qiculum animaducBfionc di- 
gnum pcrpcndur.t Doctorcs , 
vbi vxor fuccc ffi(]t t alicui in j 
hcrcdicatcs&aiiqtia bona, viri 
CQhr.emplacii nc,ddiraxiiTct, 
\ t per Mohcd.dcc 1!. 2 .de conf. 

&perKot.Kom.dccil. 3 Fundus dotalis vt conHitua- 



to rtim ,co n ftame mat rimonio 
110 tcneat ncc minus fuftmea- 
turjtamen concurrcntibos ad- 
miniculis p rci ud icat ommbus, 
nifi fraus dctcgatur , & probc- 
tur, vt pl unbus co mprobat Io 
fcph. Ludoo, in allcgata decif. 
£6. nu m . 2 4. & 3 5 . & Mahed. 
vbifupracitata dccif.2.decof. 
&dc communiGabr.comm. 
concl. tit. dciur. dot. conchif. 
4. num.4. - 

ARGVMENTVM. 

. > 

Saluianum vcilcintcrdi&um , 
< an reddatur vxori ad rem 
daiam in dote aeftimatam 
cocra ccrtium poflcflorcm, 
viro non exiftcnce folucn- 
do, 

S V M M A k I V M. ' 
.*».-. -j . : * • '• • ut 
Res data aftimatain djrem,/a+ 
citemptorem , & virum do- 
minum irrouocabilem . 
Fxor y viro non exi/lcme filuen- 
do^in /ubJidtumhabctAclio- 
ncm adrem daum aHima* 
tam. 



0*p#r i.diucrf. 

Quocircatft pro coclufio- 
ncm Jii mandum quod quam- 
uis confclfio dotis receptar in 
pmudicium futurorum crcdi- 



tur , duo retfuiruntur , qua 
tamen necefiaria non funt , 
facuitattbus virt nonextam* 
ttbus . 

Sdttianum vtiU interdiclum 

com- 
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ctmptttt vxori ad rtm tU- 
iam djiimdtam , & t» fukfi- 
dittmdd rtm diult ftcunU 
impum . 

QyAEST. XIL , 




Equitux alia peruti- 
lis quaeftio cxami- 
nanda,an vtilcSal 
uianum intcrdidu 



concedarur vxori aducrfus tct 
tium poiTcftbrenvem fftima- 
tam in dotcm datam pofliden 
tem , & ii /equamur gcncralcs 
conclufioncs,& communcs, 
negatiuerefpondeudum vidc- 
tur s co quia iJlud cft indubica 
tu apud omnes lurisinterprc- 
tcs , quod res marito in dotcm 
dacaa?ftmiata,faciremptione*, 
t & confcquentcrfacic tranfi- 
rc dominium irreuocabilc in 
ipfum viruro,tcx.cftinl.fiprc 
diumyC.de euicl.& vbi fundus 
aliascflct inalienabilis,lcgelu 
Lasprohibcntc, fit alicnabilis 
glof Arecin $. i .in.ft.quibus 
sdienarc licct,vcl non: & in re- 
ftitucione non cft ipfa rcs , fcd 
pccunia. Dec.conf.6<?.nu. 15. 
lib.4. Berou. conf.63. n "«».5. 
lib,3, Alex.conf.7£.hb.5. Af- 
flicl. dccif. 270. tk decommu- 
ninouiujmetcftacurSurd. dc- 
cif.2 57.num.i.cumplunbus, 
qui ad propofitum adduci pof 



QjhtibXlL 21 

fenc snonmirumigiturfi rcia 
tercio auocan noii puccft. 

Vcrum aftirmaciuam parte 
vcriorcm, & probab:lioiera cf 
fe,opinor j nam quamuisregu 
laritcr Ioquendo x ftimatio 1 a- 
ciacempcionem ,quando ali- 
ccmequccxprelse, ncquetaci 
tc/uitconucntum , quod fun- 
dus rcmancatdoralis, adco ^ 
dominium ctansfcracur in vi- 
rum,vtamplius nonfubiaceat 
rcftirutioni,I.p!crunq.& l.quo 
cics,ff.deiur. doc. nihilummus 
fpcciali fauorc doci indu&um 
cft,quod vbi bona viri non fup 
pctunc ad folucionc ^ris alic- 
a ni, runcfcrmiccacurt quidcm 
vxori,vcin fublidium,uiro n6 
exiftencc folucndo, cxpcria- 
cur cciam cpncra tcrciuin pofc 
feflforcm r«n cftimacam pofli 
dcncc\C\:dicuc eflc cafuw in 1. 
in rcbus,inprinc. C. dcfund. 
dot.Jlccundum tommunc in- 
tellccluro,ut aducrtit BjI.No- 
ucil.in tracl.de doc.8. par. pri- 
llil. 7. quo loci dicit , quod da- 
tur utilis aclio in rcm,& fic do 
minium quodam utilcdicitur 
tran&latum a principio, (alttm 
infpeinipfam uxorcm adlimi 
litud.nc ulimcntarij pcr ca que^ 
notatBaic. l.ficonftantc,q.i. 
tcrtia? par.rf.fulur. mat. & lub- 
dicibi Bal. Noucil. qnod iilud 
cft magni critcius, co quud 
F fidi- 



• -Dt *>M StlmAM foterJtth 

fidiccremusfoltimmodocom nicn.27.nu.24. & quoduiam 



peterehoc ctfu hypothecaria 
aai mem , cartcri creditores, 
qui haberent hyporhccam an- 
tcriorem,& exprellam uriquc 
haberent praelationem iuxta 
difpofita in 1. fin. C.qui pot. in 
pignor. haben. Scficmulicrin 
qua?fitise(Tctomnipenitus rc 
medio dcftituta, iurc mcrito 
adiugiturfibi fubfidiaria actio 
utilts in rem, \ t tialcat hindum 
aeftim arum UettdtcafC, quc qui 
dcm attio utilis prasfcrttir ha- 
benti dominjum direCtum,ne- 
peemptori,eoquodhypothe- 
ca rion potuit caalari in prc iu- 
dicium mulicris , habcntis uti- 
kdominium,fibi acquifituma 
principio in (ubfidifi proptcr 
inopiam uiri : & hoc idcm tc- 
ncur,& fcquuntur Bald.& Sa- 
lyc. 1. urproponis, C. de rei 
«end. & Ncguf.de pignor. ui- 
dcndusquinrxpart. i.mcmb, 
num.4. 

Et praedi&a , nedum proec- 



ex pcdiat uxon , l.ex pccunia , 
C. dc iur. dot. tamcn in fubfi- 
dium uiro no exiftcntc loluen 
do , ctfi prgdiaa duo copuhtt- 
uenon concurrant, habct ta- 
mc regrefsum multcr ad rcna , 
tauquam dotalcm , ut proba- 
tur in l.uxor uiro, ff.dc donat. 
intcr uiu. &uxo. &iutcrmi- 
nis hoc dicit idcm Noucl!. irt 
tratt.dedot. p;tt\ 7. pr;uilcg. 
/5. & itaquoquedicittcncro 
Bal. notanterinl.inrcbus,C, 
deiur.dot. itttf* col. ut ibi pcr 
cum. 

Nec fortafledicatur in hu- 
iufmodi cafu non pofse intcn- 
tari Saluianum inteidt&urn , 
cum rci fuas quis non habeac 
hy pothccam,& ob id non licc 
re vxori cxperiri hoc rcmcdid 
ad rem propriam ; (cdtanturo 
vtilisattio in rcm ci compctat, 
vt benc animaduertunt fiipra-» 
citati Doftores, quia confide- 
randum cft pro refponfione, 



duntinredata*ftimata,utdi- 4 quodlureordinariotnonco- 

_ . _ __ __ * ____._!. ________ .,n^/li/"lf Irt 



^ftumefr, uerum etiam inre> 
cmpta de pecuniadotalijquan 
doquidem etfi adconftituen- 
3 dum fundum dotaletduo re* 
quiratttur, hoc eft quod a prin 
%:ipioconftituatur fundus do- 
talis de uoluntatc uxons,& ita 
^tierit a&um cum uiro,& uxo 
u\ ut pct Barzium dcaf.Bono 



. > .4 



petit vxori vttlis rci vendicatio 
aprincipio s fcd bcnecompe- 
tit hypothecaria, quinimmo 
nomfi hy pothccaria agcre po- 
teft, vbi alia? facultatcs viri luf- 
ficercnt,vt exponunt Bal.No- 
uell. & Neguf. fupracitati ; ex 
accidcnti autem, & in fubiidiu 
faeultatibus viti dilapidatis,da- 

tur 
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tur cis vtltis a&io, &fic incipit * S*l*i**mm iwrdi£i*m rtddt- 

vxor efledomina iurc fpccia- : t*rtti*mcreditori conditio- 

\iy inquamprofaciliori confc- . **U. j 

qmmon«Guedotislex trasfert j Stipml*tioco*ditio**Ut, *dim- 

vtilemrei vcndicationcm, vt . fUucodttio*eretrotr*hitmr y 

alias adnotaiumus non tanqua mtcfmtfipmrt i*ttrpofit*fuif 

adrcmpropriam, fedtiquam fet. ..:,» 

ad rcm dot alem, quo cafu non 4 Co*dttio pott&*tim* crtditoris 

procedit regula, I. ncquc pi- rttrotrahitur,ftcusincoudt- 

gnus,fT.dercgu.iur.vtdccIarat tione pote(t*tiu* dchttorit^ 

Surd.poft Bar. & ahos dccifio. velvtriufqmt. 

7^.num.2.cVahbictiam dixi- 5 Co*ditiopottJiltquid*rii*pr*- 

mus,cum itaquecompetit hy grtjfu iudtcy. 

pothccaria adtio a principio S Rttrotr*c7io*ofit*ifi ttrmitois 

necminuseatollaturvironon • hubilibus. * 

cxiftentefolucndo per vtilem 7 CondittoinUg*to*o* rttrotr*- 

rei vcndicationem in fubfid 0, hitur,& qu*rt. 

fcd ci addaturiure fpcciali cu- / S*i*i**um inttrdia*m dttuf 

mulatiuead faciliorem confe- pro Ug*t+co*dtti***li . \ 

quutioucmdotisfccunduNc- p S*lui**um inttrdtclum d*tur 

guC& Nouell. citatoS, vtiquc *dremipf*mUg*t*mfubrf- 

dcbet poflc copctcrc vtilc Salr ditionc,fifutt *h h*rede *Ut- 

uianu intcrdidum > vt plurics n*t*. 

probauimus. . • . « 

.r QVAESTIO XIII. .„ 

ARGVMENTVM. - _ . ' n 

:.'r:f«.:i ;.v CgggBi E offcrt nunc alia 

Salaianirm i itcrdiifhim an redda- RffSS quaeftio ctaming 



turcrcd»toriconditionaK,ct da an Saluianum 

aneonditiorcrrotraha Kd5S*mZ~5 intcrdiclum rcd- 

r turinpramiditium daturcrcditoriconditipnali,et 
poflefloriiri . • in hac rc dubium facicbat 1 1 la 

communis conclufio, qua? hec 
SVMMARtVM. 1 creditoremtconditionalcim. 

propriu creditorcm cflc > quia 
/ Creditor fnb eondimnc nondiei ab inuito. Dcbitorccxigcrc no 
tnr proprit Credttor. . j potdr,L<icbitor , fT. dctcrbqr. 

F 2 fignific. 
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fignific.Bar.in l.i. ff.fi ccr. pet. ' 
qticm communiter fequnntur 
DoclorcSjVt perSurd.decifio. 
tj i.num.i.&decifio. 283. n. % 
1 .vbi decomuni tcftatur,quid- 
quidaliter fcnferit Cagnol.in 
Li.num.2 7o.quodmagisdice 
dum videbatur, coquodcflct 
nimisextendcrediclum reme- 
dium,cum non parum contro 
ucrtaturan dctur vcro,&pro- 
prio crcditori, vt dixirr.usin 
qua*ftioncquinta. 

Contrana tamen opinio vc 
rioreft,cmia Sa-Iuianuminter- 3 
diftum jdaturcuicunq; credi- 
tori ; t habenti bona fui credito 
risobligata exquacunquecau 
fa,I. i.C.de prec. & falu. intcr- 
didto,Bai t.in 1. 1 .num. 2 . ff. de 
falii.interd.AngeI.Arctin.in§. 
itcm feruiana,num.£.inftit. de 
2(51. quam opinione" fcruatRo- 
tavtindccif 34.num. 24.P. 2. 
diucrf. propter generalitatem, 
dic"ta:,l.i.C.deprec.&falu.in- 
terdidto , quae fecundum com- 
muncs regulas generaliter quo 
cjuedebetintelligi, vulg.I. i.§. 
generaliter,ff. deleg.pra?ft. 

Nonobftat ,quod creditor 
fubcondidionc 116 fit propnc 
crcditor,quia vltra q<f illa opi- 
nio non cft tuta,pcr e3, qua? di 
c1t Thef.decif.235.numc. 3.6V 
fateiurquoqueMird.decif.i 51. 
j>um-vltimo, refpondctur 3 q<T 



9 fnterdtfft 

in omnem cafum illa cocluHo 
proccdit,quoticscondiiio non 
cftpurificata, quaenihil ponit 
in c ife,l.cx fado,l.fi quisita 
rcs,rf.dehxredibusinftit.tunc 
enim ante conditioncm no ori 
tur hypothecana Neguf. de pi 
gn.8.p.3.membinum. ^.fecirs 
vbi fuit purificata,l.graece, §.fi. 
ff.dc pignor.crcditor enim co- 
ditionahs, dicit habereius, I. 
crcditorcs,ff.de verbor. 6gn>£ 
I.iscui,rT.dcaft.&oblig.& tuic 
ftipulatio iudicaair atquc li pu 
rcintcrpofita fuiffct t^' forti- 
tur omncm cffeSum, ficttt fti 
pu!atiopura,I.fin §.Titius.fi.dc 
vulg.& pupill.fubftit. Gomez. 
var.de contrad.cap.i i.mtmc. 
3o.inprinc. &talis obligatio 
lic conditionata rctrotrahitur 
addiem promiffionis, & fingi- 
tur purc ftipulatum,atquc crc- 
ditor cx ca prarfcrrur ommbus 
aliis,quimedio tcmporccoa- 
traxerunt,ante punficatam co . 
ditionem , L qui Balncum.§.i. 
l.potior. ff. qui potto. in pign. 
hab.Bart.Alcx.Iaf.& alijinl.fi 
filiusfamilias.ff. de verb. oblig. 
Neguf.dcpign.i.memb. q. 1. 
num.14.vb1 dicit,quodiftaeft 
communisopinio,lubdcs , qcT 
Jicct promiffio de dote rcftitue 
dafit conditionalis, ncmpe fi 
dos fo!uatur,iuxta tcx.l.fin. C. 
dc non num.pccun.cum ibi no 

tatis. 




tiftvtamen fubfeeuta indc folo- harrcdftas eflet iaccns,cu m fuf- 

tione, &matrimonio diffolu- ficiatadhunceffe£um,ftibefle 

to , illa conditio retrotrahitur fifciim in omnem cafum, falte 

ad diem promiflionis , etiam cj> in fpe,l.harrcditas,fF.dc reg.iuf. 

verfaremunntacita hypothe- & perRot. vbiftip.n. vlt. 

ca,vtib< pereum,&hoc plc- Qua?autcmdixifupra,con- 

nius repetitin quinta partc 2. ditionem retrotrahi ad dicm 

mcmb.num.cp.&fcquiturRo- promifsionis,inrcllige, vt pro- 

taRom.innouifs.dccif.728.p. ccdantin contraaibus, fccus 

i.cum diftinctionc, an fumus 7 Veroinlegatis,tin quibusnon 

4 in codicione f porciratiua crc- fit retrotraclio , fcd atrcndkur 
ditoris rantum , vcl debitoris, tcmpus cxiftentis conditionis, 
vel vtnufu; vt u cafu rctrotra- I.mater.§.ead.fT.dccxccpt.rei 
h ttut quidemconditio,in 2.5c iudic.l.i.§.feruiappellatione. 
3.vcrocalunequaquam,&Ka fT.deexccp.reiiudicata?,!. 1. §. 
concordat lcges , qua? intcr fe fcrui appcllationc. ff. ad Sy Ha. 
pugnare videntur, quolociaf- &Iicet canftituatur hypothe- 
fcrtur ctiam ratio pra?fata?di- ca,etiaminlegatoconditiona- 
(tindionis numero j.<5.& 7.& li,ficut in legato puro.l. 1 . §. cfi 

5 tunc fufficit conditionemt li- cnim,C. com.de lcga. tamen 
quidare in progrefTu iuditii & non oritur, nifi dcmum purifi- 



fub numero 30. in prin. verfic. Bart.Bald.Soc.&alios,quia,vc 

aducrtendu m . ipfc inquit,no repugnat, quod 

Et pra?di<5tain tantum pro- hypotheca fitconftituta in lc- 

cedunt vt rctrotra&io no pof- gato conditionaIi,&camcn, $ 

6 fitfieri,nificxtremisthabilib. cx ea a&io non oriatur, nifi pu 

hoc eft pei fona, qua? poflic ob- rificatafit,l.gr*ce.§.fin.ff.de pi 

Iigari,pcr!ona 5 cuiobligatur,ct gn. exquodcdireao contra-r 

res,fupcrquacontrarmur,l.cu riaturvoluntatiteftatoris, qui 

qui ita.§.fin.if.de nouat.tamen appofuit conduStionem , vnde 

fufficit, addlcpcrfonam a!re- euenirepoteflcafusquodlega 

riusrcprapfcntatiue mediantc tariuspra?dccedat, neclegatu 

ha:rcde,vcpcft Bjrt.firmar,& adluos haeredes tranfmittatur 

fcquicui Rot. Romana , vbi fu- cum lcgata condirionalia, non 




tranf- 
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tranfmittantur,!. i .§.{m autcm 
fubconditione,C.de cad.toll*. 
quod non acctdit in contradfci- 
bus,in quibus vnufquifquc prc^ 
iumiturfibi, acfuis ha?redibus 
profpicere,3tqueftipulari, & 
inlnsflttranfmiiTio quauisius 
cuiHijtionalcdcdiidi.m (it in- 
flipuIatione,§. ex condtttonaii 
irft.dc vcrb.oWn?. vbi Arct.& 
alitvurc mcrito rit retrotractio, 
quamrationcm adducit glofs. 
in dic.§.ex conditionali. in vcr. 
contigcnt, & eam lequunrur 
1 cc.cV Cagn. in ). qua? lcgata. 
ff.dc regul.iur. & ad ha?c vidcri 
potcft ijflr. in rcpcr. 1. fi quis p 
cmptorc.ff.de viuca. num. 47. 
& idcm in I. ft fiJiusfamil. ff. dc 
vet bor.obligat.v bi Iaf.alsignat 
quinque roncs & nefcit ad qua 
vtlitlcapplicarc, cgo autcm 
tranfeo cum ratiouc glofT. fu- 
periusadducla, quamvcnfsi- 
mam crcdo cx praediclis plc- 
niiia tamcn cxammat Iaf. matc 
ri.tm,m d.l.fi quis pro efnptorc 
num. 3 1 6, cum fequcntib. quo 
fu , vtiiha»respendcntecondi- 
tionc lcgatl aliqmd alicnauerit 
cx bon is tcflat< 'tis, q pro l^-ga- 
totranr obltgata, \ t di iivius 
inquu (f.^.pcr tcx.l. i.C.com. 
dcic^ot s > non potcrtt Icgata- 
iiu> , purjhcatacondttionc, D 
Saluianum intcrdi^um auoca 
1 1 1 1 c a tcttio pofldTorc> quia 



non fubcft hy poth cca/nid itn- 
pleta condttione > qua? in pras- 
iudtciurntertiinon rctrotrahi- 
rur,Thcf. Decif. Pedcm . 2 3 y-.a. 
4.& bcnc dcclarat Ncguf. dc 
pign.i.mcmb^.par. num.aa. 
v.dcndus,cx quo runc legata- 
. riusrcmanct pofterior , & hoc 
idcm tenet Bald.Nouel. in tra- 
cla.dcdot. indecimapartc,in 
tine vcrf.& prcdiCtaomni3. 

Pro ipla vcro rc lcgata,alitcr 
diccndum eiTet, quatenus fub 
couditionc legara tuiflct , quia 
cum a principio alicnario fuc- 
rit nulla, porcrir vtiquc auoca- 
riatcrttopolfclforc , implcta 
conditionc,Neguf. dc pignor. 
j.p.2.mcmb.p. 10. in fin. pcr 
rcx.l.fi.§.lm autcm,C. com, dc 
9 leg.T & poileflor poterit couc- 
nin rcmcdio unlis Saluianiim- 
terdicli ad illam dimittendam 
iuxta opinionem,inRota,fa2- 
piuscanonizatam ncmpc Sal- 
uianum utile interdidhim com 
pctcrc cuicunqj crcditori > c tia 
in cctta (pccic, quauis crcdide- 
runt aliqui,non dari, nfi adfa- 
uorcm crcditoris, in quatttatc, 
non aut in ipctieqrorfwpinio 

rc(cllitur,ut pleiudidu lutt m 
illaKomaiu ffU&ud» C.Rub. 
dcc.44.p.i.num.4.^ 7.diucr. 
proquibus confcrunt ctia ca, 
quardixtmusinq.7. n. 3. 

A II- 
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Saluianum interdiclum, an dc 
- turcrcditori pro annua pr$ 
•.. ftationc.fcii proannuo ccn 
{uconcra tcrtium poiMo- 
rcm &,an pro praereritis, 
& pro futuris tudicium pof- 
fitAibfiftcrc. 

S V M'MA*IVUK. 



1 MmnuMfrMscanoa^cprzau^ 
aiiapcrfo*alis< 

2 SaiuianumtntcrdicJum toonda 
• t*r pro prastatiottc pcrjo- 
■ nalt. 

3 &4iui4**m imcrditlum datnr 
- prortalipraftationt* 

4 PrasUtio rca/ts confittuttur alr 

^ttro dc trtbus modts . 
j Pojfcjfor conucntus vtili Sa/uta- 
~ mimcrdtQo pr$ annuis pr*~ 
fiuti**tb*s , Ji vult cuttarc 
ludicium tcnctur dcltitum 
frUcre>&prof*turofcobli, 

4 Hyfotbccd *o*dat*r> vhi an- 
*uapraJ/atiocfi tmpofitaft*- 
pcr fruttibus , & rcddttibns 
fundt. 

7 Praitatio annu4 pousl dcdttci 
iniudtcto non folum , qux cft 
pratcrtta ,fcd cttam infut*- 
rumdccnrrcnda. 




QVhST. XIV. 

• 

Vccefliiiequetitury 
dcquotidianaquc: 
itione,anvtileSaF 
uiauum intcrdi- 
&um compctat crcditori pro 
annuocenfu,(icuc proanntia 
praeftationecontra rertiu pof- 
icflbrem , & an pofftt cxerceri 
nou catuum pro prccertcis,fed 
ctiam pro futuris ccnfibus , in 
qua vnum praemitrendum cfle 
cenfco,antequam attmga pun 
&um , & illud cft praecipuum , 
quod proertatio annuaduplex 
cft j aut cnim cft pcrfonalts, 
tauceftrealisj perfonahs na- 
qucdicitur ,qux ftac dc perle 
abfque co, quodfucrit dcfigna 
ta ccrca res, fuper quadcbeat 
preftari, rcalis vcro dicitur , 
qua; occafione rci praeftacur , 
& pro ca de/ignacur , ccrta rc$ 
adcum crfcctu, ica poft Anch. 
dcclarant Bononicnf. intraft. 
dcannua pr$ftacionc,qucft. u 
parr. i.&hanc diftinCttoncm 
probacam dicic Surdus dccif. 
2 04. nu. 9» cx diccis per Tirar 
quil. Follcr.& Couar. ibi ci- 
catos. 

Si igitur vcrfamur in annu-a 
praeftattonc pcrionali , dequa 
in primo nitmb. diftin£tiont>i 
certeconcludendum cft .,. non 
dari t mtcrdi&um Saluianum, 

quia 



U<z>tili SdluUno Interditto . 



q...a ncc daturhypothcca,& 
per confcquens,nec illud inter 
iii<5tum iocum habcrc potcft , 
nam etfiSaluianum intcrdictu 5 
fit adipifccnda: pofllflionis , §. 
intcrdifftum quoquc,inn\dein 
tcrd. & m.co dc fola puifcfiio- 
necontcndatur, vt pcr glof. in 
Rub.C. dc prcc.&Salu.intcr- 
di<3. Arc t. in §. item k ,eruiana, 
,iu. 1 8. Initmit. dc acT. Ncguf. 
dcptg. i.mcmbr. par.8. nu.2. 
Mcnoch. dc adipif. rcmed. 3. 
num. 5.& Ror.Rom.in nouilf. 
decif.34.par.2.num.27.eft ta- 
mcn dc pignonbus , 1.2 .§.Sal- 
uianum , ft. de interd. & prae- 
fupponit quafi pignus,vcl qua 
fi hypothccam , & non datur . 
mfi pro rc obligata , vt ibipcr 
Rot.codem,nu.27.& 28.1cd 
tunc datur a«5tio pcrfonalis > 
contra dcbitorem,lcu llliushj 
redcs , quia eius pcrfona tantu 
obligatur, abfque obligatione 
bonorum , quar cum fit perfo- 
nalis,non fcquitur tundi polkf 
forcm , l.fin.§. fin.fT.de contra- 
hcnda empt. Rip. 111 1. i.§.fi hae 
res,rT.ad Trcbcll. & m ilhs ter- 
mmis de communi teftatur, 
Surd. loqucnsin annuo cano- 
ncdecif. Mant. 3 2 . n 11 . 3 .& t c- 
ncnt Itononicnf. in tra£t. dc 
anruia praslratione , quarft. 30. 
nu. t.in finc,pcr tex.in cap.ni- 4 
fi ciTcnr,in fine dc prasbcnd. & 



d gnicat.par.2. 

Si autc vcriamur in annua 
prafiationc rcali, tunc fingula 
ris fucccflbrconueniritpotc- 
rit rcmcdio Saluiani mterdi- 
c"ti,eo quia rcs tranfitcum onc 
rciuojl.i. C.dcanno. &trib. 
iib. 10. Bart. in l.fi tcrtius , §. fi 
quis prius , fT. dc aq. plu. arcJ. 
via conrtit uti,§.qu j. cu nquc,ft. 
dc fcru. vrb. prxd.cJcm. 1. de 
ccnf. c. Forum dc fbr. compe- 
tenti ? pactum cmm rcalc aifi- 
cit quemcunquepoikflbrcm» 
ad quc res ipfa tranfit Afil. dc- 
cif.p/.Caft.in 1. priuikgia, C. 
dc facr. fanc. ccclef. Drcius 111 
c. ccclcfia fan&ae Maria?,n.5 3. 
deconft. & Rot .Rom. in No- 
uiiT.dccif. pp.num. 1 2 .par. 1 .& 
Surd.dcc1f.Mant.204.num. 9. 
& in pun&o , quod in annuo 
cenlu , feu annua rcfponfionc 
dcturvtile Saluianuminterdi- 
ctum jhocrenuir Roca Kom. 
decif.444. coram I Jluftritfimo 
Scrapluno in nouilT.par. 1 .Sur 
dus d. dccif. 32. nu. 14. Bocac. 
deccnf. 3.par.nu.j i.& volue 
rtint ctiam modcrni dc Saluia- 
no,par. 1 .cap.^.num. 1 o. cum 
aliisibi citatis. 

Diccrctur autcm conftituta 
annua, & realis pr*ftatio alte- 
ro dc tnbus modis . Pnmo vbi 
fuifset in tcftamcnto t relicTa 5 
tucdaretur hypothecatacita> 

ficut 
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ficutpro aliis lcgatis j vt tenet 
Bart.m I.Lucius, & in I.Caius, 
ff.de annu. legat. quem fequi- 
-turNcguf. de pign. 2. part. 4. 
tnemb.uu. 1 tf4.verf.cg0 puto, 
«Juicquid male nonntilli arbi- 
trari finr, id fore fpeciak- in sli- 
nientis, v t compctat hypothc- 
raria, etiam quodnon fucnnt 
relidta in tcftamcto, quos con 
futatibi Ncguf.&cum eofen- 
fcrunt Bononicn. in trad.de 
annu.prcft.par. 2. qu^ft. 31. 
«um. 3.quia lnalimencisnon 
reperitur hoc iure cautu arg. 
l.praecipimus, Qdeappcllar. 
nec tacita hypotheca mduci- 
tur^niGexprcfsccaueacur, gl. 
riruinl.2. ff. de.priuilcgi.crcdir. 
quodplacuic Dominis de Ko- ' 
ta,vtin dccti. Kom. diuerf.de- 
cif.?^o.nu.2.par.i.in propfiis 
tcrminis annua?pra?ftationis, 
&alimentorum ► 
- Secundo modo inducituc 
realis pra?ftatio , vbi pco folu • 
tionc illius obLgata funt bo- 
na,Surd. videndus ind. detif. 
32.nu.4.cumfeq.&:rionincle 
gantcr dcclarant Bbnomefe» 
wd.tra^atudeannu.prxtt. q. 
f i.par. £.1111.4. }.& 6. 

Tcrtio rnodo.diaturiudii- 
cla rcalrsprcfhtio,quando*ili 
qua rcsfpcciahtcr fatt dcfigna 
U -pro iHius ioh-u-nc, tli >c 
tfuinh;ihetur,at ^iicti* xpicl- 



$v*mo XIK tt 

scobligarafuiftct,vtiiot.BatT- 
in i.Lucius,rT.dcahmetit.&ci- 
W. Icgat. vbi gl >f. m verb. cx 
rcdd-tu , 6c idern cft diccndum 
vbs fuit impofita fupcr afiquo 

fundoi dotno, vclaba ne, tunc 
enim dicercturrcs obligata, fi- 
ueannu ».pra:ftatiofuenc con- 
ftjtuta incer viuos ,u*ucin ?lri- 
ma volutatc,fiquidcm illa fpe- 
cialis dcfignaciofiac,vtresce- 
fcaturiuppjfic 1 pigtioci,perin 
de,acftcxprefs^ hypochecaca 
fuiuet.Bart.in l.codicdlisj.uv. 
fticuto,delcga,2. maximepro 
ptcrdivftioncm illa (fuperyqux 
fccundumfuinaturam, impor 
tat hypothccam,& obligatio- 
ncmJ.Paukis Calimacus, $.tn 
ff.dclegat.3.& fcquuutur Bo- 
nonien. vbifupra in tta#. dc 

*Bn.prxft,par.2.qucft.3i.nu^ 
interminis Saiuiani intcc- 
4crj,iUamcucti memficHitfr* 
pretaciirRot, Kom.in Nouiff, 
cJiuerf.dccir.4^.fMb nua. par. 
1. & melius decif. 260. eadcm 
par.i.&m annuisprfeftata* 
nibusindubitatcNegur.iiilo^ 
co mox cicato uujtk 1 6+ y vcrf, : 
vigcfuwis tcctius calus , per 
tex.in J.hactcuus,if.dc ufufr.& 

pcr doadVtrt jn l/un4us que 
flf.de annn.legat.huic u demus. 

HJccn(itrcmip(umceHluatam ^ 
itibiicere obligarioniad Bart. 

Wil.^nfUnd^it;locau.Caftr. : 



m Lraerccs.§. i . ff.codem,Sur> 
duscLdecif. 3 2.^1.4.^.8: £. ita 

pari racione in fucceflorc be- 
ncfkij dicimus^qui& ipfcr obii 
gacur ad folutionnn pcfionn 
racione ipfius rei,fupec qua 
fuit conftituta,& impofita pcn 
fio . Fclin.in c ip.ad audientia, 
col. j.dc rcfcript. Bononicn.in 
d.tr£clatu,par.2.qu£ft.3o.nu. 
2. & benc M« «htd.Iocat.de cif. 
1 4. & dc Kcnunciac. decif. 30. 

Quo fir , vt <i ralis polldlor 
couuentus fucric rcmcdio vti- 
lis Saluiam mterdi&i fimalue- 
j m t rcm retinerc habebit ne- 
• ccfscfoluereceluspraetcriros, 
&prodecurrendis fe obligarc 
fecundum con/iiium Paui.dc 
Caftr.in l.lmpcratorcs,in pnn 
cip. ff.de publ.AfHic. dccif. 95. 
nu. 3. & Surd. m (jepius citata 
decil.3 2.nu.8. alias non euita- 
bit ludcium; tcnaur cnim r> 
cognofccre dominum , fieuc 
qft mutatur uaffallus , &rm- 
fmyccota , ut bcn£ & elegatcr 
cxcmplo dcducuntmoderni , 
Hcalimenr.cir. 8.priuileg. 52. 
nu.^.cum aliisfeq. 

Aktcr vcro dicendum uide 
rctur^ubi annua praeftatio ef- 
fetimoofita non lupcrrcfim- 
do,atque propriv tatej fcd tan- 
4 iumfupcrTredditibus,& fru- 
ctibus, nbrt enim dtccretur tuc 
rcs ipfa obligata : fed da.auc 



ro cafu {olummodo a&io per- 
fonalis contraiHum, quicam 
confl 1 tuit,(iuc illius harredem, 
ncc infequcrcturfundipofscf- 
ibrcm ,1. libcrto, ubi glof.ih 
ucrb. uendita,fl*deannu.iega* 
nam ut confldcrat Angcl. ra 1. 
hnacnus,m fin.principii, ff.de 
ufufr. ahud eft fundum cfsccc r 
to onere afTeaum , & obliga» 
eum,quo cafutranfitadqucm 
cunq. fuccclsorcm, ut dicriurt 
eft. Aliud eu\ahqucm forcobli 
gacumad annuam pra?iratio* 
ncm , & redditum fundi , quia 
hoc poftrcmo calii non traiv» 
fit in lucce(sOrcm,&ab Ange- 
lo non difscntiunt Bonorucn. 
indidotract. de annu. praeft. 

* par.2. qua?fr.3i.num.4. & 6. 
circa med. &firmauitSurtL dc 
cif.M ant. 2 8. nu.9. in fin.quia 
in huiufmodi calu non datur 
hypotheca,co quod natura rei 
non patiturcum fuenc inrpo- 
lira prjcftario fuperfructibus , 
vt ibi pcr eum . 

Quo uero ad illud , an utilc 
Saluianum intcrdtaum excr- 
ceri poflit,'& irViudicium dedu 
ci, nedum pro dccurfa pra?fta- 
tione,uerum etiamin futuru 

7 decurrcnda,affirmatiuam ffc- 
ouuti funt Domini dcKotain 
allegatadccif.444.part. i.di- 
uer.maximi fubnu. 3. infin. 
&laic profequcus fuit Hond* 



conri).i7.hb.a,&adhafCuidc* tauum lcgacunrpro primcraa- 

iv poftiint fcripta per Afflidh no (it purum" & profcqucniib. 
dccif. i ?9 .pcr Ofafc. dccif. Pc- conditiona! c 1. Scna t us>$.6.& 

demw3o.pcr%?d.decif. iao. dedona*<ca^iiwt»l.uiafio- 

&* {dceii.ij i.Humc. 1 1. &pci gulos,tY.dc anu. lcgj. Scobid 

C rafs.de/ucccfs. in $. legatum antc cucntam ccmdtcjtione m» 

qutfft^.infin.quibusmlucis fit nata ncc a&io » «CC obliga- 

omm* pr*fati Do&orcs imo tio l.ccderc dicm,-rY. dc ucib. (t 

orcconcluduc, quodinannua gnific.&diclim)(uitco^atftPii 

pta:ftatione,iu annuis lcgatts, tco dccif.2 ^j.Ub. i . mim. |.& 

atque in annuis alimcntis ius fcq. tllud tamen ptoccdc qu m 

dc futuro potcft in iudicio de- do ius conditionale dedudcu r 

ducimon ad effe&um cxigedi* in rudicio depcr k » fccus fi ac- 

fedadefTccTum,adiicnientctc- ccflbcie deducatur ctiam pco 

porc^fibiiolucndi) &hocne 8 detytotmturacofcucenim p > 

creditor cpgatur tingulo anno teft iufte dcduci m iudicio, in 

agere, & iudicium lnftituerc p confequentiatit decjarat Surd. 

eudemctrealias pkiriesiniudi indic.dccif.l20.num. t4.quo- 

Ciodeduib, qu« dualdtlcges iocichcit,hanc dlccommmic 

abhorrnc,ut 6t litium rini*. ca. ^in praxi recep tam opiniu» 

Rnem litibusdcdolo &cunr t. ncm. m . 

item,$.ti rcsAl.ulc.mdeaUc. 1 L 

iud.mut.cauf.fac.&inpr ? fjtis ARGVMENTVJtf. 

locislupradtaciDD.cefpodct ■ -r, ?J ....... 

omnibus obieclis , Saliuanum intcadi&um an dctuc 

Non omicto tamea > quod cradtteir^ babenti bona fui <k- 

fundamcncum huius opimonis b:tons obligata cum claulula 

dtlumiturprxcipuecxttxt.nl confticuti. 
kl.C.dcfidekommiis. ubiex- 

prefsclegtslator affirmarlega- . S FlM M a R i VOK* » 

cum annimm poficpcti ettam : . • vuciui. -. > • - . 1 

proternporewturu,&Iiceul- / $almu»MM intetdtclmn nen er- 

letex. loquaturm annuisaL- . fettt credtton habenttcUuf* 

mcntis,nihiJominus cum exte Um etmUituti^ towtrmum* 

dtmtmaiiis annuis pra:ftatio- . ttttm.j, r*. 

uibus,ut per.Surdun dic dccil. st Qredit$t habcmcUufuLm c§tt+ 

lao.num.e^tummscnim an, . JtHUttjittbct utftmi rewur 

1 . 2 
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dium recMpertnd* pojjefsio- 
nis. 

Sd/uianum interdiclum datur 
• CUtC inijisecrerfiton , hxbcnti 
bonafui dcbitoris obligata . ; 

4 Kemedia contraria non pofiunf 

imic t mc*m,Uri. 
3 Jtemedia comraris concurrunt 
$rigine , fid non exercitio , et 
eleclione tolluntur. 

5 Jtemedtum adtpifccndjt , ejr recu- 

peranda dtucrjis refpedibus 
• pojfunt ftmu/concurrer* . 
7 Conltirutumnon itbcrat confti- 
fuentema iradttionefa&j . 

QVAESTIjO XV. • 

Lia occurrit fjiia?- 
iho examinanda 
nonleuis,&cftii* 
Ia , an vtilc Saluia- 
num inicrdictum rcddatur cre 
ditori,habcnti bona fui dcbito- 
ris oblig/ita cum claufula con* 
Jftitu 1 1,1 n qua rcpcrio Saly. in 1. 
i.Cdefalut.intcrd. (^uxft. 
dccidcntc dubium,quoloti te- 
nct,non compctcrc quideSal- 
uiamim tintcrdi^lu huiufmo- 
di creditori,& cum in tcrminis 
fcqtiutus cftNicul.Bello.confi 
34. num. 8. Caual.decil. 27.1111. 
a.Menoch.dc adipifc. poflefs. 
remed.3.iium.27.& 28. Becc. 
eon f .8 5 . ini m . 1 5 .Su r d, conlil. 
><> i.num.i x.i 2.& x 3. hbr.2. 




vbi atteftatur dc rriagis c5mo- 
ni, &nouilfimeamplexi funt 
hancopinioncm ModemiAu 
ditores Maceratenfes in tracla. 
devtil.Salu.par. i.cap.vlt. nu. 
j.& moucnturifti fortiratio- 
nc, &dicunt,claufula confti- 
tuti transfert vcram, & nanira- 
lcm poffcffionem in ipfum co- 
ftitutariD,l.ccrtc,§. i.flP.dc pra?< 
l.quodmeo, vbicommunitcr 
not.ff.de acquir.pofl.Tiraq. dc 
wire conft.par. 1 .num.a. vbi in 
finitos ad hpc propoficum cu- 
mulat Doctor. atcrcditor me- 
diantcrcmcdio vnlis. Saluiani 
interd'dti przrtendit auocarc 
poffeffionem ab alio,quam fa- 
tcturnunquam habuiflc,cu rc- 
medium illud fit adipifccndae 
$. adipifccnda? inflicut. de in- 
terd. cuiustamcn contrariurri 
vcrius cft , ex quo femcl ca ac- 
quifniir,crgo rationc repugna 
tix ifte non cft audiendus , J. 1 . 
C.dcfur.l. vbi repugnantia , ff. 
de reg.iur.cum adipifci non va 
lcatquodiam rocdiante conftt 
tutoadcptus cft,fed reciiperar* 
d* remcdiumtcxperiri opor 
tct,vtariimaduerrunt Alex. in 
l.exitus,num.ult.ff.de acq.pof. 
Tiraq.de iur.confr.par. 2.an> 
pliat.i i.Boer.decil. iS2.num. 
penult.Anch.quasft.famil.que; 
flio.33.l1br. a.num. i.Caepol. 
caucd.ji.Afflic.dccil. 139. & 

33*- 
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53 5. Menoch. dc rccupcrand. 
puis.rcmcd.14.na.24A' Thc- 
iau.decif.Pcdem.? 3* quibus ia 
locis iWnturvtiiiusefleinrerr- 
«atec6didionem,J.fiC.de atf- 
quir.poff.prodita?ad fauorcm 
cms,cuius poflcflio mcdiaute 
per/bna alceriusinterueria fu it 
vrpcrprjcijc.js Do&ores, & 
plenius pcr Mcnoch. de Rccu- 
pcrand.rcmcd.14. hmcdicunt 
vaJdechftcrreiincrdi&um Sal- 
uianum a I.Sn,C dcacquircn. 
poifcf.cjuia lllud auocat poflef- 
fionem auciiam,iila vero auo- 

, cat poflcflibnem propriam, vt 
dcdarat Surd.in dic.conf. 191. 
num. 1 3.pofl Cnlcan. Bccc. & 
BcJJo.. 

Egovcrdfifascft inmcdio 
doctifiimorum vir6rum , pro- 
pnam proferrc ientcntiam,c6- 
trariam opimonemdeiute vc- 
riorcmarbicror,aquainiudica 
do norraudcrcrcccdcrc,^]uic- 
quid ahterfortaflefirntiantpre 
fatj,quorum ratioiubuscrit,ui 
opiii' T,plenc, & fu fficicntc r rc 
fponlum ex infr jfcnptis, vtl t o 
mra opinioncm alitcriiHcfijgt; 
<Jam ciicaibirror. 

Fundame! tumautv-m opi- 
nionis mea? ilJud efl pra?cipuu, 

3 ncmpe, quia vtilcJSaluianum 
interdiCtumcompetit cuicuq; 
crcditor» 3 habcnti bona /ui de- 
bkoris cx quacunque caufa ob 



*7 

ligata,& hypothecaca, quia hv 
pothccaria cft matcr Saluiani 
intcrdicti fccundum opinione 
quampIuriestcmntRot.Rom. 
vt m decif*44.par. 1 .nttm.4. & 
fjgnancerin ilia Amcrina do- 
muscoram Cantuccio-in uo- 

crcdfr ortu tc' iXcTclau- 
fuijm onftituti , habet tarficn 
bona iic dcbitoris obligata pcr 
publicuminftrumenrum, igi- 
tur compctit utilc SaJuianum 
lnterdiOum. 

• «Nccratiocx aduerfo addt» 
cla, quamuisprifna facicfatis 
videatur vrgcrc , quicquam fa* 
cir,nam cft vcru dc iurc , quod 
remcdia contraria non pofsut 
4 t niuice cumulaii propter.m* 
JignanTnaturam incompatibf 
litatis, & cont rat ictatis, $. ided 
autcro,tnfl.dcintcrdic.Iaf. in J. 
i.§.veteres,num. 12.de acqu. 
pcfl.B3Jd.in Uncmi nuui. 1.7* 
C.dcintcrdic.Afflic.dcc4 1 18. 
in princ.ubidicit, qiiod rcmer 
dium pofltfiionis fecuperan- 
dc non cumulancur cum pof- 
fcifono adipifctiid^ Viraqu. m 
traatlcmotr.lcurf.par. 6i d<?- 
Clarar.4.num. 1 . & fcq. Si Ak. 
% conf.257.num.. 5. undeobid 
vidcmus,quod rcmed.!. fin. Q 
de cdic.diu. -Adria.toll.noncd 
pct it ei , qui femei immiflus eft 
m poflefsiencm 5 fi poftca ca- ; . 

dac 
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iit ab ca Alber.in dic» I. (L nu. cbmpetunt diucrn* rtfpeclibi 



t7»Socin.in hrcm> qu* nobisj 
• num.it.ff.deacquir.poif.cum 
alijsadduclis pcr Mcnoch. dc 
adipifc^olT.rcmcd.4. nu. 505 i 
quia pro rcfponfion cft ani* 
maduettcndum, quodcontra- 
riaprocedunt refpedu cumu- 
lationis , fiquidem cumulari 
nofipofTunt cum fint contra* 
lia inincemJecusrcfpcclu on- 
J ginis,&ciccrionis,quiattunc 
diuerlis ref pectibus bcne dtedu 
ci poflimt in tudicio, & pcr cle 
6ionrm vnfus, altcrum tolli- 
tur,ita dicit Rom.in J.naturali* 
tcr,§.nihil commune, ft. deac- 

2uir. pofLnum. 14. Mcnoch. 
t adipi/c.pofl .rcmcd . 1 .nu m . 
?i»& remed.^.nume. 5 o j.vbi 
ioquitur de remed» adipifce» ct 
fccuperandae, fcquitur Caftrc» 
conf.a34.coi.a.uoIum.a.Kui» 
«tmf.j.num.t i.vol.4. & ArTJ. 
dccif. j i sJ.infin. iftaenim clc- 
Sttonc tolhintu r, I. in delitftis>$. 
dcrra»£ta,f£ dc noxa. Bart. in L 
eum,qui ccrtarum, *. fin . tf. de 
verb.obbg. Cap1c.dcc1l.4tf . n. 
f.et ti0.rLtf.Qfafc.dcc» Pcde. 
£?.num.$.&pro rcgulapouit 
Jtarr.tn 1. 1 »§.vnde qua?ritur.f& 
dc pttblic.cv r)or.omnes m dic. 
$.nihil coinmuncirt'. deacquir. 
pofT.ubi Iaf.num»/ 5 7. in qus» 
fboneautem propoiitareme* 
i dia t rccuperancke » & adipifc» 



rccuperanda? inquam proptcr 
cfouiulamconfttuttm inflru- 
mcnto appofltam^adipiiccnd^ 
u*ro proptcr hypothecam bo 
norum. Quamuisigitur excrci 
tio non polsint ( propter eoru 
i neompatibilitatcm) fimul cu- 
n.ulari^originctamcn concur 
runt*. tt utiius tlc&ione alte* 
rum tollitur^pcrprardtda», exe 
plo lcgatarij, cui dantur trcs a- 
Ltioncs pcrionalis, hypothcca 
na , et rct uendicatio , ut not . 
fcnb.in Li.rY.de leg. 1 .qu$ a&io 
ncs,ctiiiruerfcdediredo con 
trariantur, originctdmcn con 
curruntlicctclctlione tollan* 
tur,GralT.in §.legatum.qu.74. 
n.tfa.cumibialicgatis. 

(^onfirrnantur prardich,qn 
quidcrn claufula conftitutipo 
tcft ftarcdeperfe,ctiam fu bla 
ta hypothecaria \ licet rctincal 
(imi^tudihem in origmc, etin 
nat ura er quo haber ex fe fpc- 
cialem prouiilonem. Afflic. de 
cif. 1 3p.nu» j. cum feq. ct Ofaf. 
deciii^.uum»4»igiturcum ha 
bea*ntiiiaparticularem proui- 
ilonem^non eft mirum , ii vnb 
reipeCiupofsit competcre ic- 
rhedium adipilccndae ct alio re 
fpcdtu rernctiium recupcrnda?. 

VItcrius,claufula gonitmiti 
transfcrt pollcfsioncm in con- 
ititutaiiumjurdixtmuSiglof.iu 

l.ub 
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abcmptionc,ff.depac.vbiBar. 
&alij, iion tamen libcrat con- 

7 ftituentem t acraditionefa&i, 
c^atraditionc poffeffionis jp- 
pria?,& naturalis, fcd tantum a 
tradicione iuris Ofafc. dc ma- 
gis corrimiKii decif.Pcdcm.3 5. 
nnm.$.Carth.dcci.u>i.& no 
uiflime Amat.dtci.^ i.mii 25. 
quo fir,vtrationeiuris, quod 
dcf7cit,tion prohibeatur crcdi* 
tori agerc in iudicio,& cxperi- 
Arcmedium vtilis Saluiani ad- 
dft-fus poffcrforem,vt aiTequa- 
tur veram, &rcalem fadi pof- 
/eifioncm ad fimilitndinem le- 
"gatarii, dc quo fupradiceba- 
mus,cui datur, & ipfi vtilc Sal- 
uianuminterdiCcum, cciamin 
ipfamec rc Icgata, quamuis do 
minium rc&a via cranfeac in 
Cum-ex co quod non dicitnr p 
fectc dominus , oififcquuta cT- 
fectuali traditionc, tametfi mi- 
niftcriolegisin eum translacu 
fucrit,vcdiximusquar{t.7.n. 3. 
cuiiscamen contfarium diccn 
diim videbaturartcnta ratione 
comunipcr fupracitacos Lo- 
Ctorcs ammaduerfa^ ita pari ra 
tioncdicendum eft fn propofi 
taqua?ftione, & ceiLbitobic- 
Cluma Doclonbus cojifidera- 
tum, namctfilegisminifterio 
cofiftitutu fidcionc iutis, tranf- 
ferac veram & nacuralem pof- 

»fdTionem,eihamc neccffariu 



ut deuCniaror ad a&um uert>> 

dia? traditio cffet imperiirda 
vt 1 tcrminisanimaduercitRof. 
Rom.in noiufs.diucrf dcc. 44. 
num^.par. i. nccobidpotcft 
dictadhuc vcrequxfitaaCtua- 
lis polTclfio, falrcm , qua? in fa- 
«5to confiftic, iurcmcrito crcdp- 
tt>r,ur camafTcquatur, poccft 
rcmcdium vcilisSalui3niincen 
tarc^ion obftanccdn5ta claufu 
laconfticuti & l)ofc.cknri,qui 
contrarium dicunc,intell?giu> 
turi& procedunt,'vbi ambo rc 
media tamadfpifcendar, quam 
recupcmndo fi mil,'& fcmel cu 
mularcntur eodem contextu 
non ordine fucccifiuo,& diucr 
fis refpc&;bus,prcutfupradc- 
claraui,tunc cnim fortc corum 
opmio poifct jOcedcrc ad not» 
iu dic.l.naturatitcr^.nihilcom 
munc,fl. dcacquir.poifcff. vbi 
omnesfcribcntes. 

At vbi huiufmodi remcdia 
cuentualicer iutcntantur, tunc 
no impcditurcumulatio, quia 
vnum accedit fubordinac£ ad 
aliud , vt latius dedu&um fuit 
p dominos de Rota in illa Ko- 
nwna donationis 29. Maij 
1 574. inimptefs.diuerf.decif. 
2 54.maxime mbnum. 4.p3r. 
i.etitcrumin eademca decil, 
256. pertotumubi fignantcr 
dicunt, quodctfiin aliquibus. 
cafibus quandoqj impcdiatur 

cijmu- 



* . i'\ h T>eXtiltS*li4WM 
SttmulatiointffiicAjs contra- 



rijv tamcn illud proccdit in ea 
cumulatio ne,qua? tendit ad im 
pcdicndum & inculcandum iu 
. <Jicium,rtonin ea, qua?tcndk 
ad faciltorcm expeditiofccm 
caufarum maxime ia fumma- 
tfj*., &dea^uitatecanonica> 
«dtollcttdoscircuitus» &i vt fir 

ctliusiuftiriafuura foriiatuc ef- 
fe«5turrv,& ventas dcteg.iuir,",yt 
atomcricot • >,'•< -i< •. w 
ric fi alitcr diceremus , raro> 
vt InunquamSaluianum inter 
di&um habcrctlocum, cUm k 
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Saluianum interdi&um * 
. reddatur credttori,babenti 
, fpecialcm hypc*hccam , « 

. donunij referuationem fu- 
pcr:tCj«C4idita,vcl alitec alie 

v . natav . r« >! r : , • rnilhJ 

S K iM H A & I rOlt T) 

Kke&m potrft in rtytniittjlr 
Ih Domimum refem^ i J*r 
»crpretiu»tjd**tur* j 



rcpcrtbtamltaliam hodieper 2 .Hyf>0thec*npc4n/i8itiureYr$- 

notariosininttuimentts appo . L prUjletUrttfut * 
natur conftitutum , &c vbi non / Hendk&tiicompctit credit$ : 
cipponituri fortailc habcretur „, , ri tfui Jiti dww/"** **fiXr 
pro appoftto cx viclaufularum iwHtinrc.y ,j yr * 

cctcratarum , qnar fccutidum + \ $nlni***m interdist*** d*tur 
ftyhim notanj,indecxtendun- €redit$ri^quiJihtdomtm*m 
turvtlatcpcr Tyraq. totract $tferu**M> . I 

decond.par.j.vit.limit. quo- :r Kttbi (0m . . uilii jb^ 
circa , vtcuitemuslumilmodi # QJ/ £' £ ■ T.._ JfeV-Jftiii 
ab/urdtim v & inconuenienj* 
necclll-cft vc fatcamur , vel c.t 
Dpmioncm comnume dcqua 
fupra vcrbafecimus , omnmo 
f alfimt > & erroncam efft\ vel ta 
li pacti/vtdiximuVttirccoo»r 
dandam,& concjliandiui>>pro- 
nt* lic cam intclligo uroce-r 
derc. ... ..: 

■ 
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Ootingit quadoq; 
if^3 quod venditurjft* 
fcruarfibi hypo- 
| thecajn (pccjalcra 
manusinic^ionew*, ac .^n-kir 
njunvfupcr ipforpet rcv^ta* 
donecdc prctiqilliui^^m i"* 
legraliterfatisfac^usipr-.ui t rc 
iecuari polfe no ambigitur^cr 
ca,quedicit'Abbxon!.6f<,col» 
}taafirVoJ/I«Magoi>.dccii.Li| # 

cenf. 
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.ttujMote 'ho^uumie 
Surd.dccif.Nfatir.i57.nura. 2* 
vndc, cmptorc non folucntc 
prccium ih tefnpore pra?fticu- 
to, altquaudo cqntrouerfum 
tuit, nUnquid pdifit Venditor a 
pro coulcquutione fui crediti 
intcntarc remcdium vtilis Sal- 
uiani intcrdiclicontratcrcium 
pcnMorem , a'cl cuiiits Wartds 
rc? vcnd:ta .peruchit , &' in hac 
rc mc dubitabilcm redebat i& 
^ula^teir.r.nc qtie pigtlils, ff.de 
fc^.iur.quoloci habeciir quod 
2 fci Tproprio? no potcit pignus 
C7n(iacre,^hy.pocr^ca,acd6 
i>uniu rcftacadhuc pCiks vcri- 
ditorcm proptcr referuacionc 
f «^ftam .Suid.dccif.3 05.11. 14. 
& 1 5 . igitur non pocdtinteu- 5 
tarcremcdium prjdi&u,quod 
prafupponit qiiafi pfgnus , J vcl 
hypothccam , Caftf. in 1. rcrri 
alicnam , nu. 1 1 . ff. dc pignor. 
a«5t. & faciunt ea,qu'a: fcnbit 
Surd.deaf.P 7 ,u lo -.&5.Hinc . 
bciK-dicuntno(irat<»,quodw . 



cdicationis,quc propric, 
& direclccompctit vcro domi 
-,vt pnltAzo.Afilia.F-ib.de 
~t. cV alios voluit Surd. in 
nt.305.riu. 34.^ 40. 
& hoc cafu , quo dcbitor non! 
fofuat precium rci fecundum 
conuenta,vtibipercum. 



Vernmr, contraTjurn cfcifti- 
moverius cffo pc^gcricralcn* 
coiKluiioncm,quam ixpiusm 
h o c trac¥ajt'u S\ mauimus, ncraj . 
pc vtilc Sajuuaum intcrdi&u 
tdari cuicunqicicAtorifciabcn 
ti bona fui dcbic^oris hypothc^ 
cata , ut d ximus in quoeXlionq 
prjcccderitiinu.3. & ahbi f*p£ 
negari aucem no poter% taJes» 
qui fibi dominium refcruant J 
cYeditores cfsc hyporhccarios.' 
it patct 5 igjcur compecic Sal- 
uianum intcrdi&um . Nec rih 
tio in contrarium aUata, rcmc* 
ucrmdab hac opinibnc ? quia 
ctfi verum fit rei propria; non^ 
coiififtcrc pignus, d.i. nequq ', 
pignus tame iftud proccdit ir^ 
rc qua? tcft fua irreuocabditcr, 
recus in rc fua reuocabihter>. 
Oualis cft in fatfi fpecie, in qua 
K)!uto pretio domimum rcfol 
uitur,quia ifte contrailus dici- 
tur conditionaliSjdoncc prc- 
tium foluatur, Aret. in§.fin, n. 
3-iu fincin(t.locat. & Magoh. 
dcrir.Lucenfi 9 2. nu.' 15 . oc ita 
il!uin'textum|intelliguiit, 
limitant DcC.ibinu.2.c\:fequi 
tur Cagnol.eo. riu. 2 . cV: dcdi- 
rat AflM. decif. 1 6. inim.4. & 
Ncguf.de pig. 1 .memb. 5.par. 
niim.52»inpriud Dcindendn 
^cedit rcgulailliuslcgis, cjuo- 
tics quis ttult faecrc acquiritio- 
ncm rci propria: cx noua cau- 
H fa,vt 
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fa,utper Dec.ibi n.4. queraad 
modumconcmgic in cafu prc,- 
Icrro> ubi quis' pnncipaiiter iri- 
tenduconlequi prcciu rci 
& aliu<rcft rcs i ua, aliudprcciu 
rcifuz, Lqui rcs,S.fin.rKdc fur. 
Mundum Cornelianum , ff. dc 
nou. quarc, ob id uidcmus , $ 
Rtpulari pofsumusprcctum rct 
noftrar, quamuis-fnpulari non 
pofsumusrcra noltra, cx qua 
preuum rct mee noncft mcu y 
▼r cft ccx J11 i.ncmo rcm fiiam, 
fkdc ucrb.obiig.1t.1ibi noC. IaC 
nu.i.necpreciumin particu^ 
hnbusluecediclocorci, Ui ca 
pecunia^Cdc rci ucndx^cuW 
tlmil bu^,etli uerum fif ,dari rei 
ucndicduoncm huic creditori* 
cft tamcn corrc/pcclsuaadprc 
tium,quofojuc»,& ipf 1 qjioqs 
tolljtur,l^rccc/§.ccum-, mde 
pignor. merico.non impcdit 
qmn poflSi ctiam inrencare rc^ 
mcdium utihs Sahitant r ut Qb£ 
facisfaccre poffic cte prcno , dc 
quo credicm cxiftir,^ ik ,mf- 
ro efifcclu tcndiYad idcra pc*r 
ca qu£ dicie in fi m h . B . ro.cu I'. 
43.nu.42.uoL3. & Ikinc parcc 
mihi uidetur a u k>I cx anrr-l iu Isc 
Rutam Rom anam,coram Rc- 
ucrendo Patre Doromo O:to 
Eergo, iniUaRomanaSahtia- 
rii,ucneris 84umj. 1 60 c.quam 
hic crafcnbcre uolui jpmaiorr 
citoris incelligecta, uidchcec : 



tno fnter£f?0 • * 

XOMANA SALVlAHt 
I*tcrdi&i 

li 

* 

Vcncris8,Iuniji*oi. 
C. R. B. D. Qrttmburgi, 

Domini concluferiinccon» 
petercuciIcSaluianum inccriti 
dtumad 27^IocaMoncis Ileli- 
gionis cuida domo, pro qua 
fucrunc fpccialitcr hypocheca 
ta,l.i.Cdeprccar.& Salu. in- 
ierd« BartJnl.i.nu.z.dcSalu. 
incerd. Angcl in $.icem Seruia. 
na,n.?. inft.de a&. Natt. con 1 . 
474.numv34.Menpch.de adt- 
pilc.remed- jmu.iS.quani opi 
nionem feruac Roc. & in dcuL 
44. par. 1. &.dccif. 34. nu« 24. 
«OiucrC 

] Di&um criam fuic liquere 
de prim fccudo excrcmo . 
IX* pnmoex mttrumeco obli- 
gatioms. Dc fecutido non fo- 
him cx iuOencacione licis 3, vc- 
rum cckun ex atccftationc Sc- 
crerarij Montis • Cxfar. dc 
Grals. dccif.4^dc Reftit. Spo- 
h ar» 

Conftabac cciam ta&am ef 
fc dcnunciationcm jut rcquin> 
turj. U C. dc pcnc. & comod. 
feiuendit. L cmpcor 8. C.de 
euicc. c.ul c.dc cm pr. & uendi c. 
latc Couar. uar. rcfolut. c. x 7* 
ucriaJeducit ur t am cn . 

AR- 
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AR€VMENTVM (1 

Salutanum imerdi&um , an 
reddarur creditori crcdito- 
ris contra tcrtium pofsefc 
forcm bonorum uu debi- 
toris, 

' -i 

$ F M M A K i r M. 

# , Nomen dcbitoris mei trmt in 
gencralt oUtgtttione bonoru . 

Jt Stluianum vtde tntcrdtftam 
non\d.ttur crcdttort crcdtto- 
ris , contr* fofiejforem bono 
rum , fmo dcbttort Mgato- 
rum . 

3 Jus ctmpettns meo dcbttori non 

dtcitnr ^mtht quxfitum , do- 
nec non e#infr*fri* ftr/ona 
radtcatum. 

4 Crcdttor dtctturlargomodo pof 

ftdere creditumtn fuo debt- 
tort. 

- ' 

QVAES7I0 XVIL 

. • • • i 

Tcet in generali o- 
bligacione bono- 
rom vertiat quo- 
qoe nomen dcbi- 
tons,l.uo«ncn<, C.quat tcs pig. 
obIig.pf»f*. 1. 2. C.lquandonf. 
vel priu.it.!. 3-vbi Bar.Cdc hac 
redrt.a<5t.|& Ncguf.de pign. 2. 
^nemb.2.p*num.8.Intanrum, 
ttncc rcquiratur cxcuflio in 




QutfXVlV jfi 

huiufmodicafucontn prmci- 
palcm dcbitorcm,vtper AJcx. 
confil.iy.irb.«5. nu. «5. &Thcf. 
dccik Pcdcm/linu. vlt. vbidc 
cotnmuni no obflante Aurh. 
fcd hodie,C.dea& fcobligat. 
<jua? rcquirftcxclilfioncm , & 
tjua? non proccdit in nicorpo- 
Taiibusfccundmn Alcx. inlo- 
co citato , quJeeltnoracnde- 
bitorrsj. j.m princ/ff. dcacqu. 
poflcflUamcn creditorcredito 
rrs non poteft in iudicto exer- 
ccrcTemcdium vttfis Saluiani 
2 tmtcrdiclicomrapoffcfrorcni 
bonorumfuodcbitori obliga- 
torurn , quia dcficit vnum dc 
cxrrcmis requihtis in ipfo vtfli 
Saiuiano, hoccftpoffeffiofui 
dcbirorisjcum nunquam poflc 
dcrit bona , qu x auocarc cdn- 
tendk, &iurittir, & tn neccf- 
faria cft probatio poffeflionis 
iptiufmet dehitorisde tcmpo- 
rc contractus , vd poft ad erfc- 
ctum, vt Salaianum intcrdidu 
iocum habcre poflit^glolC in |. 
itc feruiana in vcrf. quafi fcr- 
uiana.vbi Iaf.num.8 f.inftit.de 
a&io.Roland.conf. 1 4. num.2 . 
lib. / . Thcf.deci U Pcdcm .171. 
nu.a. vbi rcferct,omnes£>Q. 
tranfirecum opinione gio(T.& 
Bar.tn L 1.11.3 .C.dc Saiu.inter 
dtc.de quo opportunc ahbi mc 
lius d:cemus , merito cdfequex 
cftutcocludjmus, vtileSaluia 
H 2 num 
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tiwm intcrdi&um non intrare 
in cafu.de quo qiia? ritur. 

Acccdat ctiam, quocj iu* 6- 
dicljUm compctens nuo dcbj- 
torinon djciturmjlii plcnc q- 
fitum , donec in mcaprc pna 
3 pcrfona,t noncllradjcatiim, 
patct,quia multa polTunt acci- 
dcre antcius quafitu , proptcr 
quae cuancfcat aCtio mca rc/pe 
clu dcbitoris mci puta, qtiia dc 
bitor mcus rc nuncic t iuri , qct 
habeat , vcj hsberc intcndit fu- 
oer ilJa, veJjIJ.! reflb; tbl<gara, 
non dico , rcfpeclu iuris pc r!a- 
nalis , quodfort; ficiu pra nidi- 
cium mci renunciarc non va- 
lcat, Jed inteJligo de iurc iu 
abflra&o non iormato, ncc 
quarflto, hmc dicimus 9 der 
bitorcm jn prariudicium (ui crc 
cjitorisjhxrcd.taMmiibi dd^ra 
repudiarepciTc, J. qui autc. \i 
de his que in fraud.ci c c!it.& cft 
gcncralcin quocujiquc iurc', 
jjpr vujg.j reg. iur. cx quq 
nou vemt in gcncralr opjjga; 
tioncbonorun ,cnm acjhuc i:6 
{\t in ciTc prod u d v m , \ t pr . I \ 
rnulros citatos m rci mims bal- 
uianiinterdjdijconclufumfiut 
inSenatuMai.tuuno tcftcSur 
dodecif.140. inoccuncnti vi- 
dendo, & ratio prardsCtor eflc 
vidctjC^a dicitur potius quxda 
facultas,et potcntia excrcen 
di lilud ius contra calia > & talia 



bona, quam. metim ius, quocJ 
adhuc plene non eft qua-fitfi, 
vt poft BaldSali.Cafr.&alios 
COniidci:at^urd,ind.dccifwn.c<. 
& in propofito confcrunt ca 
qua? m ilmjjidicit Olak.decif. 
115. numcro 1 6. dciure.non 
lu r m 3 to c fficacir er > qtiod cum 
11011 P^wcxcrceri,noji c tiam 
prarfcribicur, quando emm ius 
nOtftde pj-aJcnn pcricorum, » 
fcdadcflc,6\ : :>bcilcpotci],non 
dicitijicon/i4crabiic,vip4iKo 
mau . con/. 2. t^.jn ji« ^ vv w 

Ncc djcatur, quod imo cre- 
ditor' dicitur |pc#dcre t cicdi- 
4 tum mum t*Jn fuodcbitorc, vt 
dicit glofl.m J.rcguJariter,rT.dc 
pcr. ba:recL & pcrconfeqwens 
cJjcixur probatum JuJficicntcr 
extrcmum mSaUiiauo iwtcrdi 
tto v ia.quiHUjm, >t fupra ani- , 
m: J i.c 1 /Lm.fuit, quia vltra qcf 
iliud cli imjpprie, & Jargo mc- 
do perpofleiiioncYnnnquifir ) 
incf rpc rahi^mam fccundnm 
Alcx.in l.fm.ff.dc acquir.*pofs. 
num.5 7.&. 5tt4\>mcumomnc - 
cafum proccditrcfpcclu ipHus 
dcb;tons,dc btfcris mci qui im 
mcd;atcobljgatur fuo credito- 
n, lccus rcJpcdtu mci eredito 
ris , quif ijt Hrmatum cfl)nullft 
ius habco produclum, 6V m cf- 
feformatum in bonisdcbitoris 
mci mihi obJigatis pcc pra> 
diCta. 

A R. 
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A.RGVMENTVM. . 

i * ■ 
~ K ■ # 

Sfllujaqum interdiclum datur, 

^iarohafrcdi^Ccf- 
fionmp. 

S VM M A R I VM. 

1 Utrcdt datHr vtile Safuianttm 

intcrdt&nm. 

2 Cefstonarjo datnr • vtiie Saluia- 

num tnterdtcium. 

J Hypothccaria anterier,<juam tia 

bct Ccjstonarius ab hxrcdc 

dcfunlitpro fuo crcduotn bo 

nishxrcdttarijs ncnexttngui 

tur^cttam quod hjtres adtue 

rit hxrcdttatem Jine be/tcf- 

cfof&tnuentary , quoddc- 
ciara ? vtibj. 

4 llypothecaria antciior^am ha 

bet hxrcsprojtio credtto m bo 

ms dtfunCi* txiingnttur , fi 

non adtutt hjtrcdttattnt cum 

- , ¥*Sf c P*tSfr tfi/icntartj , fi 
rcs lyppthccata n pcnatur ft> 
Mchvcdn. 

QVAESTIO XVIII. 

Acrcdi qupquc & 
Cefsionano com 
petit Saluianum 
utilcintcrdiclum, 
quia iicut crcdttpri principaJi 
compctit bypothccanq» ubi 
bonalunt obtiga^f. ium fcr- 




uiana 3 ucrf.quafiScriManaInf>. 
dc act.itadatur.&cjus harcdi 
i t J. i .C. li unus cx pluribus-has 
r cd.credir.iicldcbit.&:intcrmi 
nistenuitRotaRomana in no 
u1fs.dccif.47.pa. 2. & non folfi 
dattirh^rcdi^fcdetiam h*r«H 
ha?rcdis,cjuiappcIlatione. haj- 
rcdisi, vemuntnonfolumprj- 
m- Jcd ttiam ultcriorcs in inrj- « 
nitum 5 !.fio.C. dehxrcd.inttj- 
tuend. camalijs adductispec 
Roram in dic.dcci/.^num.^. 
vbifubdit,numc.6.idcri3m ip 
cumhabcre.in conditiombus, 
&mhis , quifumflricthuris 
cscmpljficans concluli.mcm 
multis fimiJibus in alns fccjucn 
tibus nu meris 4 cadcm rauonc 
videm 1: s ren e Jmm , C. rci n tc- 
grancja? g.q. 1 . dariquoquc hie 
rcdi Plor.dein lit.iur.§.finurr. 
1 5.ucr/.falht Jicnir. Dcci. 12. 
Amat.Dcc1r.61A Rut. Roru. 
in w wfs.ikaip 1 5 .pa. 5. dum 
modo h.trcs probetyic (unctu, 
in cuius locum fucceflit,in uita 
fpoliatum tuiil\ J,!ut pcr licnir. 
in dicdecii. 1 2. & declarant no 
tnlsimc Modcrni Macrratcks 
Var.rcfc»J.li.2.rcs.j3.nu.i.2^. 

cumalijs,quajconliilto omic- 
timus. 

2 Ccffionario pariter daturt 
quia ctiTionarius repracfcnta* 
pcrlbnamccdcntis in ommb. 
& dicitur vcre, 6V proptic credi 

tor, 
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vbi atteftatur cJc magis cSma-' 
ni, &nouiffimeamplexi funr 
hancopinioncm ModerniAu 
ditores Maceratenfes in tradta. 
dcvtil.Salu.par. i,cap.vlt. nu. 
j.& mouenturiiti fortiratio- 
nc, & dicunt , claufula conftV 
tuti transfert vcram, & natura- 
lcm pofTeffionem in ipfum co- 
ftitutariu,l.ccrtc,§. i .ff.de prae< 
1. quodmco, vbicommunitcr 
not.ff.dc acquir.poif.Tiraq. de 
uireconit.par.i.num.2. vbiin 
finirosadhpc propofitum cu-* 
mulat Doctor. at crcditor me- 
diantcrcmcdio vtili$ Saiuiani 
intcrd'dti pra?cendit auocarc 
poffeffiouem abalio,quamfa-* 
cctur nu nquam habiuiie,cu re~ 
mcdium illud fit adipifccndae 
§. adipifcenda? inftitut. de in- 
tcrd. cuiustamcn contrarium 
vcrius cft , ex quo icmcl ea ac- . 
quifiuit,ergoratione repugna 
tia? iftcnon cft audiendus , 1. i. 
C.dc fur.l. vbf repugnantia , ff. 
dc reg.iur.cum adipifci non \X 
leatquodiam mcdiante conftt 
tuto adcptus cft,fed rccupetart 
i uianum t mterdidu huiuimo- 2 rcmcdium tcxpcriri opor 
dicrcditori,&euminccrminis tct,vtanimaducrrunc Alex. in 



dium recuperundd pojjefsi 
ms . 

Salkidnum intcrdiftum ddtur 
cuictncjuccrcditori, hdbcnti 
bond fui dcbitoris obligdtd . ; 
4 Kemedid contrurid non pofiunt 

' innicemcumuUri. 
j Rcmcdtd comrurid concurrunt 
$rigine , fcd non exercitio , et 
cltttione tolluntur. 
• 4 Acmedtumddfpifcendd,&recu- 
perdtida dtucrfts refpecJibus 
pojfunt fimulconcnrrtrt . 
/ Conititutum non liberat confti- 
tuentem d trddttione fxcij • 
• > v • i . . 

QVAESTIO XV. • 

.* « • I • I I \ 

* I * 1 

Lia occurrit fjiia?- 
ftio examinanda 
nonlcuis,&cftil- 
Ia,an vtileSaluia- 
num iwcrdictum reddatur crc 
ditori 3 habcnti bona fui dcbito- 
risobligatacum claufula con- 
jRituti,in qua reperio Saly. in L 
i.C de ialur.interd. quxft. 6, 
dccidentc dubium,quoloci tc- 
nct,non compcterc quideSal- 




fcqtiutuscft Nicul.Bello.conf* 
3 4. num. 8. Caual.decii. 2 7. nu. 
2. Menoch.de adipilc. poflefs. 
remed.^.num. 27.dk 28. Becc. 
conf.85.num. 1 j.Sucd, conuT. 
i.num.i 1.1 2.& 1 3. hbr.2. 



l.exitus,num»uit.rT»de acq.pof. 
Tiraq.de iur.conft.par. 2.an> 
pliat.i i.Bocr.dccil. i82.num. 
penult.Anch.quadr.famil.que; 
ftio.2 3.1ibr. 2 . num. 1 .Ca?pol. 
cau1cl.31.Aftlicdcc.i1". 139. Sc 

33J- 
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555. Mcnoch.de rccuperand. 
pols.rcmed.14.nu.24A Thc- 
tau.dccif.Pcdcm.53, quibus iu 
locis £ateniur vtdiuseflc interr- 
tadecodidioncmjl.fi C.dc ac- 
quir.poff.proditarad fauorcm 
cius,cuius poflcflio mcdiante 
perfona Jdccrius ihtcruerfa fu it 
vtpcrpniatos Do6kvrcs> & 
plenius pcr Menoch. dc Rccu- 
pcrand.rcmcd. 1 4. hinc dicunt 
ualdediftcrreimcrdi&um Sal- 
uianum al.diuC deacquiren. 
poilcf.cjuria illud auocat poflcf- 
imnem aljenam,ifta vero auo- 
cat poflcflioncm propriam, vt 
dcdaratSurd.indic.conf. 1 57 1 * 
num. 1 3-poft Calcan. Bccc. & 
BciJo.. 

Ego vcrdfifaseft in mcdio 
dowtiflimorum virdram , pro- 
priam proferrcicntcntiam^co** 
trariam opinioncmdeiutevc» 
nor . m ar bitro r,a qua in iudica 
do nonauderc rcccdcrc,^)uic- 
qu ui a ii t cr Io r t a 11 l* i r nt j a n t pr c 
fati, quorum rationibus crir,ur 
opinor^plcnrr, & fvfficientcrrc 
fponlum cx infrjfcnptTSjVcleo 
rum opinioncm alitcr uncfligc 
dam cflcaxbitror. 

Fnndamci tum autcm opi- 
nionis mca? iliud cft prxciptiU) 
3 nempe, quia vtilcj.Saluianum 
jjnterdicUimcompctit cuictiq; 
creduon, habcnti bona fui de- 
bicoris cx quacunquc caufa ob 



%ata,&nypothccata> quia hy 
put hccana cft matcr Saluiani 
intcrdi&i fecnndum oprnionff • 
quam phirimenuitRot.Rora-. 
vt m decifi44.par. 1 .nnSn.4. 6c 
fignanterin illa Amcrina do- 
muscoram Cantuccio-in 00* 
uifs.dccif.34.par.2.numc. 27. 
crcdiroraute cktihabeat ciau* 
ftilam conftttuti > habet tamcn * 
bona fk dcbitoris obligata per 
pubhcuminfrrumentum, igi- • 
tuc*compctit 
intcrdicl.um. 

- »Nccratiocx aducrfoaddu* 
cla, quamuisprima faciciatis 
videatur vrgerc , quicquam fa* 
cir,nam cft vcru deiurc , quod 
rcmediacontrarianon potsut 
4 t iuiiicc cumulari proptcr ma 
ltgnanrnaturam incompatibi 
litatis, & cont rarictatiS) § . lded 
autcm,inft.dc intcrdic.Iaf. in l. 
i.§.vetcrcs,num. 12. deacqu. 
p« >ll.Bald.m Uncctti num. 17* 
.Cocintcrd1c.Aftl1C.dcC4 118. 
in princ.ubi dicit , quod rcmc- 
dmm poflcffionis recupcran- 
dc non cumulantur cum pof- 
leffono adj pilccnd* Tiraqu. in 
tract.lc mottJc uif. par. 6 . dc* 
cla : ar.^.num . 1 . cV fcq. cV Ate. 
conf.257. num.,5.undeobid 
vidcmus,quod rcmed.!. fin. C. 
dc cdic.dtu. Adria.toll.non co 
pctit ci , qui fcmciimmjrTus cft 
jn poflcfswncm 3 fi poftcacar ■„ 

dat 
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iit ab ca Alber »in dic L (u uu. cbmpctunt diucrfe refpeclib* 



t7.S0cin.in l.rem», qu* nobis, 
• num.i t.ff.dcacquir.poiT.cum 
alijsadduelis pcr Mcnoch. de 
adipifc^oiT.rcmcd.^.nu. 505 » 
quia pro rcfponfion. eft a»i* 
maduettcrtdum, quodcontra- 
riaproccdunt refpctftu cumu- 
lationis , fiquidcm cumulari 
nonpoffunt cum fint contra* 
ri.i )ntttccm*1cctis refpcclu ort- 
J ginis>&clc»5tionis,qu»attunc 
diuerlis rcfpcciibus bene dcdu 
cipofluntmiudicio,&perele 
6ionem vnfus, alterum tolli- 
lur,ita dicit Hom.in J.naturahV 
tcr,$.mhil comitiunc, fl. deac-> 

2uir» pofLnum» 14» Mcnoch. 
e adipifc.polT.remcd. 1 .num, 
9 iA' remed.^.nume. 5 o 5*vbi 
loquitur de remcd. adipifce. et 
ret n per.mda?, iequitur Gaft rc* 
conr.154.coi. 2. uolum. 2. Kuk 
eonf»$.rtura. t i.vol.4. & Aff J. 
decif.i i<3.ii*fin»iftaenim ele» 
£icmetolluntur,l.mdeli£ti$,$. 
dcrr.icla,f£dc noxa, Bart. in h 
tum,qui certarum, $. fin. rf. de 
vcrb.obbg. Capic.dcc1f.4tf. n. 
f.ct 1 i0»n,d.Ofafcdec. Pcde. 
£7.num.s»&pfo regulapotut 
ihrr.irt 1. 1 »§.vnde qua?ritu r.ffi 
de ptiblic.cV r)or»omnes m dic. 
inthtl coinmune»rl. deacquir. 
poiT.u bi Iaf.mim./ 5 7. in qu&» 
ftioneautem propoiitareme* 
4 diatrccuperami*> &adiptfc, 



rccupcranda? inquam propter 
ckuilulamconftttutiin inftru- 
mento appofitarn,adipifcende 
ucro proptcr hypothecam bo 
norttm. Quamuis igtrur exerci 
tio non pol.sint ( propter eoru 
incorrtpatibihtatcm)iimul cu- 
mulariyofiginetamcn concur 
runt) et uhtitscicdionealtc* 
rum tolitt ur>pcr pra-dida, exe 
plolegatarij, eui dantur trcs a- 
ctioncs pcrlmalis, hypothcca 
ria , ct rci uendicatio , ut not. 
fcnb.in Kl.rl.de lcg. 1 .que a&io 
ncs,ctiiiiiter fede dire&o coo 
trariantur, originctdmcn coti 
curruntlicct elcctionc tolian* 
tur,GraiT.in ^legatum.qu.74. 
n.^2.cumibi allegatis. 

(£onfirrftanturpr*dicta.qn 
quidem claufula conftitutipo 
tcft ftare de per fe , etiam fubla 
tahypothecaria , ltcrt rctincat 
(imiiitudtricm in origine, ctiti 
natura cxquohabetexfefpc- 
cialem ptouifionem. Afftic. de 
ctf 1 ^.nu.j.cum feq.ct Ofafi 
dccii.^.uum.4.igititr cum ha 
bea*ntiltaparticularcm proui* 
fionem>non cfi mtrum , fi vnb 
rclpcdu pofsit cowpetcre rc- 
rhedium adjplfccndae ct alio re 
fpedhi rerncxlium rectipcrada?. 

Vlterius,claufula conftrturi 
transfert policfstoncm in con- 
ihtutariu !n>ur dixtmtis,gbfaa 

l,atf 
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ab cmptioncjff.dc pac.vbi Bat . ut deuCniarur ad a&um ucrffc 

& afij, non tamcn libcrat con- alias traditio eiTet imperfrcia 

fHtuentem t a traditione fa&i, vt i terminis snimaduertit Rot. 

&atraditionc poiTeflionis ,p- Rom.in noujft.diuerf.dec. 44. 

pria?,&naturalis, fedtantuma num.3.par. 1. necobidpoteit 

traditione iuris Ofafc. dc ma- didadhuc vcrequxfitaatiua- 

giscommunidccif.Pcdem.35. lispoiTctfio, faltcm,quxin fa- 

num.5.Carth.dcci.\oi.& no «5to confnhr, iuremcritocrcdi»- 

uiflime Amat. dca.j i.mii 2 5. tor, ur eam aiTequatur, poteft 

quo fir,vtrationciuris, quod rcmedium vtjIisSaluianiintcri 

derTcit,rjon prohibeatur crcdi- tare,non obftantc difta claufu 

tori agere in iudicio,& experi- la conftituti & ( )o fr.cknri,qui 

rtrcmedium vtilisSaluiani ad- contrarium dicunr,intelhgui> 

ocYfus poffd]orem,vt aifequa- turi& procedunt,'vbi ambo rc 

tur veram, & realem facb pof- mcdia taa*adipifccndir, qiiam 

feifioncm ad fimilitudinem lc- - rectiperaodc; fi mil,'& femcl ca 

gatarii, de quo fupradiceba- mularcntur codem contextu 

mus,cui datur, & ipfi vtilc Sal- * non ordinc fucccfliuo,& diucr 

uianum interdi&um, ctiam in fis refpcdibus, prout fu prade* 

ipfamet rc icgata, quamuis do daraui,tunc enim fortceorum 

minium re&a via tranfeatin- &piniopoflct ocedcre adnot» 

Cumcx eoquodnondicittu p i\\ ckcJ.naturalitcr,$.nihilcom 

fcctc dominus,uififequuract- mune,ff, deacquir.pofTcft vbt 

fecluahtraditionc,tametfimi- omnesfcribentes. 
niilcrio legisineum translatu m ■ At vbi huiufmodi rcmcdia 

fucrir,vtdiximusqux(t.7.n. 3. enentualiterintcncantur,iunc 

cu istamen contrarium dicen nu impcditur cumulatio , quia 

diim videbr.turattcnta rationc vnum acccdit fubordinate ad 

comumpcr fupracitatos Lo- aliud, vt latius deduclum fuit 

6toresanimaduerfa,itapari ra -pdominosdeRota iniliaito* 

tionedicendum eit rn propofi nwna donationis 2$. Maij 

taquxitione, & ceiLbitobic- 1574. inimpWs.diucrf.deaf. 

ftuma Dodoribus confidcra- 2 54.maximefubnum. 4«p3r» 

tum , nam etfi iegis minifterio . 1 ,et itcrum in eadem ca dea/, 

cofMitutfi ridtionc iuris, tranf- 256. pcrtotum ubi fignanter 

ferat vcram & naturalcm pof- dicunt , quoci ctfi in aliquibus. 

■ fcffioucm ,eit tamc neaffariu " cafibus qiiandoq* impcdiatur 

ajmu- 



feumulauoinrcmcdijs contra- 



i* t 
ARGVMfilSTT M, ; 3 

r. t n ' rjifl, 
Salui amjm inrerdi&um , an 
reddatur creditori, habcnti 
, fpccul em hypothecam , & 
. dormnij referuarioncm iii- 
i ffcfcr<jvciidita,vcl ^ditec alie 
v . nata-' . ■ j • rriflKj 

t » ip c'" • 9ft % « • ■'> '> ^fp 
$ KiM M A Rl FCM. 

Xkcdit$rp$tefi inreyw&Hfir 
-Oi lfrmim»m rtferu^re^ J*- 
nerfretium /d*Atur* - : j 
HypQtbxa nU*»fiftit ** refr$- 
prUd«Ur*\W** um *& 



«iji» tamcn itlud procedit in ea 
cumulatione,qua: tendit ad im 
pediendom & inculcauduro ia 
. dicium, rton in ea $ quaetcndic 
ad faoiiorcm expcditio*cm 
caufarum maxime in lumma- 
tfjs>, &dea?quitate caiMMMca» 
aitoilco-ioscircuitusj&i vr far 
ctliusiuftitiafuuro fortiatuc ef- 
fc&um>& veritas dctcg,icut, vt 

ibftiiieffooi • ! x* » •• -•j': • 1 t 
ht fi alitcrdiccrcmus, raro> 
vci nunquamSaluianum mter 
diclum habcrctlocura, cum fe 
rcpcr tbtam Italiam hodic pcc 
iiotariosininfluimcntts appo 



tiatiuconfhtutiim , & vbi non y .Rct nendicathcomfetitcrcdit$ : 

apponitur , fortafle habcretur (JH r/ , f ui filH4*ww*** r*f*Xr 

proappoilrocx viclaufularum mjmtinre* >Ht -y.i.;i 

cctcratarum > quar {ecuuduin 4 fduiamtt» interdistum datur 



ftyhim notanj,indecxtcndun- 
turvtlatcper Tyraq. tntracl. 

" deconft.par.j.vic.timic quo* 
circa , vtcuitemus hutnfmodi 

• abmrdurnv.& inconUenienj* 
ncctlil crtvc faccamur, velca 
bptntonem comnnine dcqua 
fupraverbafccimus, omnmo 
falfam^&crroncame.Irs vel ta 
li nacWvtdiximuyfurecoosr 
dandamj&concilundAnbpro- 
ut* iic eam intelligo proce-r 
dcrc* 



»j 



/ : , y: 



treditm , quijAt domimnm 
tfjefertMmi* , \yj\ 

.tm>, J t oru :. 1>J Milf i V>i 
a QJ/ & S T. K>Y£tiii 

0<iringit quadocji 
l3* ^uod vcndirorcc- 
feruat f)bi hypor 

thccam^wl c f9 
manus imcc^ioncw > ac.u^iir 
nium fupcr tpforpct rcvc^tai 
.donec^f >rc,, 'Wlhusit^tit in* 
icgrahtei (atisfaclusipr uui t re 
.fcruar; pollb no ambigitur^ct 
ca,quc dicitAbbxuni.^^.colt 

frtfffwM' l* Magon.dccif, iif» 

cenf. 
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Surd.dccifMirif.tj7.nura. 2. 

vnde, cmptorc noti folucntc 
ptctium in tefnpore pra?ftitu- 
to , aliquaudo controucrfum 
fuir, nUnquid polfit venditor 
pro coufccjnutione fui credici 
intentarcrcmcdmmvtilisSal- 
hcontratcrtium 
orem,ad cCiius M anus 
^vcnd ; ta.pcruchit,&in hac 
: mcdubkabilcm rcdcbatrc- 



rcv 

rc 



rci tpropria? no potcll pignus 
cvnilftcre,^ hypotheca,at d j 
riu'nui rcftat adhuc pcius vcn- 
uWrcm proptcr rcfcruacione 
f ..Jram .Surd.dccif.305.11. 14. 
fcij.igiturnon potcfi.inccu- 



alicnam, nu.i 1. Ocpignor. 
^&Jfcunc c^qua: fcribit 
^urd.dccif.P7.nu. 5 .&:5.Hinc 
bcncdicuntnoOratcs, quodta 
ii crcJitori , qiii (Ibi domininm 
rcfciuauit, datur rcmedium 

trciucdicationis,qucpro P ric, 
Sf dircdc compcnt vcro domj 

no,vtpoaAzo.Aflicl.R,b.dc 
Mont.cVahos voluit Surd.iii 
0ja/:Vlant.5O5.mi3 4 ^ 4 o. 
cxhoc cam,quodebtcor non 
loluatprcaum rci fecur ' ' 
conuenta,vtit 



*9 

wy >£ . r id».:M: .■• uijA 
Vernnr, contrarjum catiiti- 

rao ycrius cflfc pcr, gencrajcci^ 
conclufionern^quanri /ipius in, 
hoc tra&atu fftmauimus, ncn| 
pe vtilc Sahiiauuni intcrdi&u 
4 toari cuicunqicrcoStorihabcni 
tl bona fui dcbitoris hypothc;» 
cata, ut diximus in quxlrionej 
pra?ccdcnti,nu.3. & alibi f*p£ 
ncgari aiitem nopoterf, tales. 
qui (Ibi dominium rcfcruant. 
crcditores efsc hyporhecarW 
wpatct, igitiir compctic SaU 
uiaruim imcrdidum , Nec ri-<* 
tio in contrarium allata, rcmpi 
uct m^ab hac opinibne> quia 
ct/ivcrum fitrei propria? non; 
confifterc pignus, d.l. ncquc 
pignus tamc iftud procedlc in\ 
$ rc qua? tcit fua irrcuocabiliter, 
fccii.s in rc fua rcuocabihtcr^ 
qualiseft in fafti fpecie, in qua 
lciluto pretio dominium rcfol; 
uitur,quia ifte contra&us dici- 
tur conditionaliSjdonec prc- 
tium foluatur, Arct. in$.fin.n. 
J.ln rmeinft.locat.&: Magoh. 
dccif Luccnfi5?2. nu. 1 j.&ica 
illuin tcxtumjintclliguiit, & 
Iimitarft Dec.ibi nu. 2. & fcqui 
tur Cagnol.co. riu. 2 . & dccla- 
rat Afrlift. decif. 1 6. iitim.4. & 
Ncguf.dc pig. i.nicmb. j.par. 
niim.5 2.iu pnnc. Dcindc nbn 
^cedit rcgula illius legis, bub- 
tics cjuis itult faccrc acquintio- 
ncm rci propria? ex noua cau- 
H fa 9 vc 
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— DtrtiliSa/wdno 

fa>u r p e r Dec.ibi n. 4. quernad 
modumconcingit in cafuprc- 
fcnth ubi quts pnncipaliter 111- 
Kndtcconlcqui prctiu rei fur, 
& ahudeit rcsfua, aliudprcuu 
reilu2,I.qui res,§.fin.tf de fur. 
Lfundu m Cornelianum , flf. de 
nou. quarc ob iduidemus , 
fripularipofsumusprecium rei 
nultrx , quamuis-fripulah non 
polsumus rem noltra , ex quo 
prctium rci mcc non cft meu > 
vt clt cexjn l.nemo rem fuam, 
fl.dc ucrb.obl :g \ t.nbi net. IaC 
nu.l.ncc prctlumm pamcu- 
hnbus lucccdir loco rci , Ui ca 
pecuniayC.dc rci ucndc.cmn 
iimii bu^etiiuerumfx^dan rc* 
uendicauonem buic creditori> 
efl tamen c^rrcincct^uaadprc s 
cium,quo foluco^ ifh cu»oq* 
tolliturjl^ece/i^etum*, tf.de 
pignor. mericcV iioiv impedit 
quin poffit etiam intentare rc-, 
mcdi u m utihs Salmani , ut fibt 
fatisfacere pomt dc prcrio , dc 
quo c redit ot c*iftit r cic fk attf- 
Yo cffc&u «cndit ad idcm p*r 
^aquj dicicinltnilt. B roxol. 
43.nu.42.uor. 3. & hancparte 
mihi uidetur amplc*an*uiilsc 
Rotam Romanam,coram Rc- 
ucrcndo Parrc Dommo O-lo 
Bergo, iniliaRomanaSalma- 
rii^ucneris 84umi 1 60 i.quam 
hiccrafcnbereuolui jpmaiort 
caorisrotclliscua, uidclicct : 



fnttr&£f9\ : \ 

xomana SALVlAHt 

* * • 

Vencris8.Iunij i^ou 
C. JL *. Z>. Qrumburgr, 

Domini conclufcruntcom» 
pctcreuciIcSaluianum intcrdi 
dumad27.1ocaMoncis Ilcli- 
gionis cuida domo, pro qua 
fuerunc fpccialiter hypotheca 
ca,l.i.Cdeprecar.& Salu. in- 
tcrd. BartJnLi.nu.z^dcSalu. 
incerd. Angel in §.item Scruia^ 
na,n.^. init.de aci. Natt. conf- 
474.numv34.Menoch.de adi- 
pilc.remcd-3.nu.i8.quamopi 
nioncmieruat Roc. & in decif» 
44. par.t. Scdccif. 34. nu. 24. 
L)iucrC 

Didum cciam fuit liqucrc 
dc prim>*&fecudocxtremo. 
Dc pnmocx imtrumeco obli- 
gationis. Dc fecundo non fo- 
lum cx luftcntatione litisj. vc- 
rum etiarn cx actcftationc Sc- 
cretarij Moncis . Caefar. dc 
Grals. dccif.4.de ReiuuSpo- 

Conftabat ctiam taftam ct 
k denunciationcm,ut rcquirv- 
curj.i* C.dc pcric& comod. 
f ci ucndit. 1. cmptor 8« C. dc 
eui&. c.irlt Jc cmpc.& uCndit. 
htc Couar. uar.rcfolut. c. 17. 
ucrLdcducitur tamcn » 

AR- 
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ARCVMENTVM. (I 

Salutahum imerdictum , an 
reddarur creditori credito- 
ris eontra tcrtitim pofse£ 
forcm bonorum fui dcbi- 
toris, 

s V M M A * I r M. 

. r >••••■ »' "■ 

# , Nomen dcbitoris mei vcmt in 
i generaii oUtgutiene bonoru . 

J Suluianum vtde intcrdteJum 
n$n\datur eredit$ri eredttd- 
ris , c$ntru foficjforem b$n$ 
rum, fu$ dcbstort obltguto- 
rum . 

3 luscompetens mco debifri non 
dicitur imtht quxfitum , dt- 
nec n$n efi in frofriu pcrjons 
rudicdtum* 

4 Crcdit$rdietturUrgpm$d$ pof 
fiderc creditumtn fuo dcbs- 
tort. 

i QVAES7I0 XVIL 




Tcet in generali o- 
bligationc bono- 
rum vcniat quo* 
que nomcn debt- 



toris,l.t loiticn, C.qua? rcs pig. 
obIig.p<>k. I. 2. C.^uandonf. 
vcl priuar.I. 3-\ bt Bar.Cdcha: 
redit.act.}& Neguf.de pign. 2. 
-memb. 2 .p.num.8.In tantum, 
vc ncc rcquiratur cxcuflio in 



huiulmodicafucontra princi- j 
palcm dcbrtorcm,vt pcr AJex. f 
oonfti.t t .lrb.ff. nu. 6. &Thef. 
dccif. Pcdcmvtinu. vlt. vb de 
communi no obftantc Auch. 
icd hodic,C.deacl. Sc obligat. 
quar rco^iritcxculiioncm , 8c 
tjux non procedit m :mcorpo- 
Taiibiu>iccundtttu Alcx. inlo- 
co citato , quuleeltuoracn dc- 
bitoris,!. j.!n pnncrT dc acqu. 
poflcflltamcn creditorcrcdic? 
risnonpoteftin iudicio cxcr- 
ccrcTcmcdiuro vtrfis Saluiant 
2 tintcrdi&icomrapoflclTorern 
bonorum fuo dcbitori obliga- 
rorura , quia deftcit vnum dc 
exrrcmis requifitis m ipfo vtfli 
Salutano , hoc cft poflfcffio fui 
dcbiror is,cum nunquam pofle 
dcrit bona , qu x auocare con- 
tendtt, &uititur 9 &tnnece£ 
faria efl probatio polfeffionis 
ipiiuimet dcbitorisde tempo- 
tc contrad us , v d po ft ad erfc- 
ciu m, vt Salaianum interdictu 
iocumhabere potfu,glofl[ in J, 
tte feruiana in verf. quafi fcr- 
tsiana.vbi Iaf.num. 8 inflic.de 
atftio.RoIand.conf. 1 4. num.z . 
lib./.Thd.dceii,Pcdcm. 171. 
nu.2. vbi reierct,omnes£)L). 
tranflrecum opinionc glotT.& 
Bar.in 1. 1.11.3.C. dc Saiu.inter 
dfc.de quo opportuncalibt me 
lius dxcmus, mcrito cofcqucs 
eftutcocltidjmus, vtilcSaluia 
H 2 num 
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ARCVMENTVM. 



Saluianum intcrdiclum datur 
c,tiamh«rcdi,&C,cf- 
fionarip . 

S VM M A KIVM. 

1 ¥*r £ 4 4fWC< V*tit. SafuidHttm 

intcrdtttum. 

2 CefstonarfodxtiirvtUcSaluid- 

num intcrdtcinm. 
J , Hjpothccariaamcriorjquam ha 
"* r Ccjstonarius ab bxredc 
dcfiwlttprofuo credttfiinbo 
nts bxrcdtfarifs ncn cxtirtgui 
tur,ctiam qut/d hxrcs adtue 
rit hxrcdftatcm fimt bette/T- 
ctOyL&wucMtry , quoddc- 
c/ara^vtibi. 

* fytffafria >*r, q#am 
btt hxrcsftrofuocndtto $Q bo 
nts dtfunttijtxtingttitur , fi 
non adtuit hxrcdttxtent cum 
■ , BcncfctoJc? tiiaentary , Jt 
u resljyfqibccaurtpcrixturf» 
•>• Mtfacd/s- 

qyALSTlO XVIII. 

" ■ * • 

. Acredi qupque & 
k Ccfsionario com 
perit Saluianum 
utilcinterdiclum, 
cjuia iicut crcditpri principaJi 
compctit bypothecana, ubi 
bonaiuut obligau 3 $. mm fcr- 




uiana,uerf.quafi Scxuiapa Inft. 
dc acc.ita datur, &ciusha?rccji 
i t J. i.C. li unuscx pluribus hx 
r cd.crcdir.ucl dcbit. & in tcnui 
nis tenuit Rota Romana tn no 
111fs.decif.47.pa. 2. & non folu 
dartir harredi,fcd ctiam hxredi 
ha? rcdis , qui appcllationc h.#- 
redis. , vcniunt non folum prj- 
m!,ied cciam ultcriorcs in infi- 1 
nitiim,l.fin.C. de harred. iM\i- 
tnend. cam aJijs addttctis pec 
Rotam in dic.dccii.47..num.5. 
vbi (uhdir,numc,d.ideti3m lo 
cum habcrcjn condjtionibus, 
&mhis , qujc-funt (Iricti iuns 
excmpMicjns coucluiionem 
n.tdns iimilibus in alns icquen 
tibns nu tneris , ca.dcm rauone 
videmus rcn eJmm,C. rcintc- 
groncj* 3«q. 1 . dari.quoquc hx 
rcdi Plor.de in lit.it!r.$.finun!. 
1 5.ucr(. fallit Rrjm. Dcci.12. 
Amar.Decif, Rot. Rocu. 
in n< uifs.dccil.i? 1 5-pa. 3. dmn 
modo h*res prober,<i<. functfi, 
in cuius Jocurn iucccflit 3 m uiu 
fpoliatum fuiif J,fut p.er Bcnir. 
in dic.decif. 1 2. & dcclarant no 
uifsime Modcrnj Macrratcics 
Var.rcfoJ.lj.2.rcs.5 2..nu.i.2.}. 

cumahjs,qu*conuilto omic- 
Umus. 

2 Ccflionario pariter datur t 
quia ccflionarius rcpraefcnta* 
pcrfonamccdcntis in omnip. 
& dicitur vcre, & propticcrcdi 

tor, 
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repericu r pcncs tcrtlum poflef 
forcm,habence caulam ab h x- 
rcdc, qui cotracreditorcm dc- 
functi i pofteriorcm haeredis, 
agcnte, potcfi cx propria pcr- 
fona vtiiuribus hcrcdis no co- 
iuiis, nc aiias cogacur adfol* 
ucndum oncra hx rcdi tan a cu 
noniu hoercs , ncc minuscum 
dcfun&o , aliquid geftum fit : 
vndc poffic orin perfonalisa- 
Ctio, prout ccuctur hxres,& 
ad iftuin caium non aducrcit 
Ncgui. h loco fupracicato, vt 
dicic Frac.l)cciLNc3politr3o. 
num, 1 9 . vbi atccftatur, fic pcr 
Scnat.Iudicac. fuiflc' ad fauo- 
rcm poilcllorisconuc.iti^qu! 
caufam habcbatabha?Fcdem- 
diicrcto. Qua? vcro dicla funt 
in oppoiitum, proccduntj,& 
loquuntur rcfpcCtu haeredis, 
4 & quado rcs hypothccatat r c- 
pcntur pcncscum$ runc cnim 
inueftigatio nullam arfcrc vtili 
tatcm ,mjcdicamushypoche- 
cariam fuillc extiuwtam pcra- 
ditionem , fuie non per ratio- 
ncs dedu&asiupra, vt ctiam 
confidcrac ipic Franc.ind.de- 
cif. nu.liS.poflctctiam atccn- 
tari, hyp<>chccaria 4 non fuifle 
cxtin&tm pcr aditionem hae- 
redkatis,abfque bcncnao,l.& 
inucntarij , licct fucnt confufa 
pcrfonalis, quando res non ett 
qu*fitakrcuocabilitcr,f<>d pcr 



J&ftio XVUh s» 

fecundum creditorc potcft ab 
haercdc auocari fecundum opi 
nioncm Cyni inl. i. C. fian- 
riq. creckcor j qua» commimi- 
ter tenctur vt per Franc. citat. 
nu. 12. & late difpurat , acquc 
hanc pariter dcfendit". Rolan. 
delnuenc. in vlt. par. fol. mihi 
14j.su parua impreffionc, & 
Ncgui. de pign. 6. par. memb. 
a.num.l.liccr, vcdixi,quando 
reperitur pencs lia?redem , dif- 
putacio iita ilt fuperftua, qua? 
omniaftmt noeatu digna. 

-ARG VMENTVM. 

Saluianum rnterdiftum , an 
quemadmodum redditur 
pto fortc principali , ica 
quoquc rcddatur pro dam 
nis, expenfis, & intercfle 
proptcr moram dcbu oris 

S V M M A R I V M. 

I S*Uianum interdtttum dtfnr 
ettam pro damnis^ & interef 
feprefter moram debitoris. 

j CUmfulam item reficere,vis t & 
Jmportantia. 

3 Res tranfit eumonere fito. 

+ SaUianum interdtclum datur 
etiam contra terttum pro cx- 
fenfis^auod antplia^ vt tbi . 

■ 

• • • 

Quatft. 
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QVAEST. x;iX. 




Oftrcmo Sal- 
uianu vtilciiv- 
tcrdicTum da- 
turprodanis, 
&intcrc(Tc, ac 



proonmiUi>expenfis,pcrefc 
ditorcm palfis, proptcr mora 
dcbitorisinnon folucndo dc- 
bitummtcmporcprarftituto . 
l Dcprimothjb?mus dccif.in 
tcrminisRot.Kom. innouilT. 
dcci/.43.parr.i.nu.i. &bcnc 
pcrHondcd.conf.2 5.num.4. 
lib.2.qucd &vcrumeft,nam 
fi dcbitor iit m mora folucndi, 
pioptcr quam crcditor incidat 
in ajiquod damnum, qui (i ba- 
buiflctpecuniam in promptu, 
damnum cuitaiTct,ccrtc*tenc- 
turtllud rcfarcirc ipd credito- 
n,gloi.fin.ini.liiIianus,§.idem 
Papiniamis,rT.dc a&.cmpt. Af 
flicT.dccif i ^j.num.^.&The- 
iaur.dcof. Pcdcm.7^.nu. ; . Vn 
dc qucmadmodum pro ibrtc 
principali compctit Sahiianu 
intcrdiclum,itaquoqucdcbe?t 
compctcrcpfod.imiVis,\intc 
rd)e,quod vcnitinconlcqucn 
tiam,\' acccfforic ad fpfam" ior 
tcm pur.cipak m , pcr tcxtum 
(ingubrcm, in I. Lu.rittsirT. qui 
pot.m pign.hab. & not. Alcx. 
m l.ii cuui dotc,§. fm autcm m 



w lttterdifto* • 

f.rnjfrimo,ff.fuIut.matffffl; & 
Su rd.deci f. Mant. 271. rtUrn. I . 
cum feq.Hinc hypotheca,qu£ 
prioreftinipfaforte, cftctiam 
r rior in acccflbrio,vt not. in !. 
foJutum,S.i.rT.depigrtor. aft. 
cumalijs allcgatispcrHicron. 
dc Laurcnt.iu dccif. AucnidH. 
io£. in fi. poft Ncguf.& alioi, 
quodmaximc vcrum diccrc, 
vbicrcditorhabcrct inftrumC- 
tD crcditi pra?manibus, in quo 
cifetappofitapcr notanu ciau 
2 fula(itcm rcficcrc^cum obli 
gationc omnium bjnortim , 
proutcommunitcr ficri folct, 
quc» cafu,rcs,iudicio mco tran 
firet abfqtic difticultatc pcr ctf, 
qua? dc virtutedicTx daufulae 
fcnbitOfaf.dccif.Pcdcm. 12^. 
nu. i 2.quaptoptcr ficreditor 
pafltis fuitTetcxccuuones a fuis 
crcditoribus,quaru caufa mul- r 
tas cxpcnfas fulucrc coaclus . 
fuifTct , vcl rcs propria fniifct 
fubrhiftataad publicum incan 
tum,'rtuiltc minori prctio qua 
v a 1 6 r ct , v t fa p c co nt i n gi t , v ti- 
quc pcfla confcqui pcr SalufSi 
niim nucrdictum talcintcrcf- 
fecontratcrtium poflcffbrcm 
per fu periusdicla, pro qnibus 
omnino vidcn. cit Ak v . conf. 
22 i.!ib.2.nu.2'.&3. vbS Apo- 
(hil.&Mohcd.dccil. i.^2.dc 
vfur. 

Quibus ho obftat,quod tcr- 

tius 
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tius poflcflor cu m fit junguia- ; 
rtf ulcceflor, & ignorans debi- 
ciun cx co quod non fuic intcr 
pellatusnonpofludici moro- 
fus , cV propterca fatis cflc , vc 
patiaturludicium fupcr forcc 
pj incipali > quiahis,&: limilibus 
objc&is iatisfacit Hieron. de 
Laurcnt. in d. decti. Auenion. » 
iop. diccns,quodrcs cumlic 4 
affcclaonere reahtranfitcum s 
fuacaula ,ctiam pro ommbus 
damnis, & intcrcife t 6V cu luo 
oncre,l.eos,C.dcpign. i.iide 
bitor,C.dediftra<5t.pignor. cu 
fimihbus vbi attcftatur, per 
Dominosfuiflerefolutum,cre 
ditorcm potuiflcagerecontra 
ccrtium poflcflorcm hypothc 
caria aclionc , non fojum pro 
forte, vcrum ctiam pro intc- 
rcfle, vtibi pcreum,maximc 
ciim regularitcr in inftrumcn- 
tis apponatur tcmpus detcrmi 
natum folucioni, quod pro ho 
niineintcrpellac,quo cafuno 
cft ncccflaria intcrpellatio, lcd 
flatim poft diem lapfam mora 
iucuriturad cflcctum etiacon 
fcqucndiintercflcpaflum^iux. , 
I. magnam , C. de contrali. & , 
com.jflipulat. Iaf.'in $. fucrat, 
nu.20. inft. dc act. Parif. conf. 
2 Lnum.43.lib. 4«per tex.inl. 
traiediti*, rf.de vcrb.oblig. & 
cftcaiusjinl.omnium, §.Sabi- 
nus,ff.ficcrt. P «.vbiDcc.n.<>. 



& CagnoI.nu.22. cVIa- 
tc prolcqnuiutirfctib* io I.iti 
ftipulatus.vbi Alcx.poft Rom. 
& Imol.ffcde vcrb.obhg. 
. Defccundo habcmuspari- 
tcrmodcrnos dc.Saluiano in- 
terdi^tu,qui eiMc mcatioivbus 
fcre defendunt hanc partem , 
hoc cft, poflc crcditorcm con- 
fcqui expcnfas t conrra tertiu 
cx vtili Saluiano interdicto, vt 
pcreos in 3.par.c«i6.quoloci: 
cxcmpliricando concjufionc, 
dicunt , in tancum procedcrc , 
vc quamuis Iudcx rcgularitcr 
non condcmnando Keum in 
cxpcnfls in fcntcntia vtilis Sal- 
uiani intcrdicli cclcatur abfol- 
nifsc , nihilominus non intdli- 
gercturabfoluifsc ab hisexpe 
fls, cjue iurc aclionis dcbencur, 
fedfolummodoab his, quaeof 
ficio Iudicis mcrccnario vc- 
niunt , quinimmo nec ctiam G 
cum abioluifsct, adhuc enim 
abfoluifsc non diceretur abex 
penfis conucntionalibus, per 
do&rinas lbi per eum allega- 
tas,qua? verae funt, & cadem di 
ftincitoadhibeturetiamin fru 
&ibusyvt ludex non ccnfcatur 
ab his abfoluifse, fi eorum con , 
demnationem omittat , vt pec 
Rot.Rom.in nouifs. dcci.807. 
rju.4.cum feq.par. 1 .fcdfolum 
modoabhis,qua? Iudicisoffi- 
cioproh\iIcuntur k ,vtjbi. R . 



ARGVM ENTVM. 

LibtUiis quomodo -forman- 
dusfit in vtili Saluiano j n . 
terdiclo . & quomodo di- 
gnofcarur a I.bcJlo hypo- 
ihccariar. 

SV MM A RIV CH. 

i IxbeUuStVtperfcfiusfittriarc- 
. quitit . 

j tibtUutinvtHiSttuhwowtcr- 
ditto qttid debeat narrare . 

S LibeUus Satutani interdtcli in 
quo diffcrat ab hypothec*ria> 
& qttomedo dignofcatur in- 
ter/e\ & qualttcrcenfeantur 
inteniataiR* rcmcdt* . 

4 Ccnclufio ttbeUi in Salutano qud 
liter concipiatur . 

/ XJbelliformaquaiisc/fedebeat 
' iuhocremedto % 

t" ; 

f i 
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Idimus quibus co- 
petatvtilc Saluia- 
numintcrdi&um; 
nunc vcro conle- 



quens cit , vt videamus , quo- 
modo formandus fit Iibellus, 
cum iit fundamcntum cuiusli- 
bctiudicij. Vtipiturfitperfc- 
c3us,& bene compofous dc- 
bct contincic trcs propofoio - 



Uito Interdiflo 

1 nes tficutargumcnttimdiaW ' 
clicorum fccundumloanncm 
Fubrum,in §. i.inftir. deaftio. ; 
ubi Iaf.nu.20.hoc eft maiore , I 
minorcmA concIuiloncm,vc 
ibi. M do in propofito ifta< 
tria dcbtt narrare Iibcllus in I 
vtiliSaluianoad hoc,vtre&c 
concludat , maiorem inquam ' 
propofitionem, vidclicct credi 

2 tum fipfum cum hypotheca » 
llnc quaSaluianum non fubfi- 
ftcretjtamquam necefsariura 
antecedens, & fubflatia adfun 
dandamintentionem agcntis. 
Rolan. a Val. conf. 1 4. nu . 1 2 . 
Menoc.fuperremed. 3. traft. 
adipifc. nu. 1 6^.\bi in iequen- 
tibus exemplificat matena in 
oliis fimilibus . Caftren.in !; r6 
ahen am,nu. 11. ff.de pign.aft. 
&Rot. Rom. in nouifs. decif. 
34. nu. 27. & 28.bcneverum 
dt, quod non rcquiritur plena 
rra cogmtio validitatis crediti , ' 
& hypotheca? , nec minusnc- 
ccfsaria eft fcntcntia contra dc 
bitorcm , ncc trcs conformcs 
requiruntur ad canonizadum 
creditiim,aderTcc3um, vtcon- 
tra tcrtium , crcditor experiri 
poflit,vtmalequandoq,fenlit ' 
Rcucrendifs. D. Sarmifrusdc r 
rcdditibus hcclef.par.3.cap.2. 
nu. 2 3.& 2 4.qnemimproba- 
runt Domini dc Rota, C.Can ' 
|uccio,in d.dccif. 3 4. par. 2 .nu. 




$4.' cum feq. ex eo quod Sal- 
uianum intcrdic^um non fun- 
datur fupcr hypothcca , & pi- 
gnorcjfed fuper quafi hypo- 
theca, & quau pignorc , quod 
principaliterconcernit pofse£ 
fionem , dcbitum vero, & hy- 
potheca deducitur incidentcr, 
& per modum caufa: adcolo- 
randum pofsefsorium, meriro 
non requirirurifta exa&a co- 
gnirio , & ita fcofit Contra- 
dus,in d.hmit. I4.nu. 1 4«& no 
uiflime opinionem Sarmenti 4 
<cpnfutaurt Menoch. in d. rc- 
med.3.nu.i72. 

-Sccundo debet narrare lo- 
to minoris propolitionis , % 
rcs,qua? pctira poiTidebatut 
temporc hypotheca? , vcl poft 
perdebitorem, nunc vcrop.jf 
fiderur per reum conuentu m , 
3 & tfta cft difTerentia qu* f ad- 
hibcturinter libdlfihypothe- 
caric a<frionis; ? & IibeNum vtf^ 
Irs SaJuiani interdi&i, quiain 
Jyypothccaria narntur, rem 
fuilse in b jnisdebitoris, in Sal 
uinno veronarratur^remfmf- 
fepofsefsam ,&exifta narra- 5 
tionecognofcirur , quarerudi- 
ciumfuerrtintenrarum } an pe- 
titorium,ueI pofsef»oriu, quia 
il narrarctur fccundum primrt 
modum,cenfetunntentara hy 
pothecanasfi vcro narretur 
perfecundum modum, cenie- 



$4 

tttrmtentatura vtile Sahtianu* 
fi narrcttir altero, & altet o mo 
dojccnfetur vtrunquc rcme- 
diumintcrttatum,vt non incle 
gantcr declatat Neguf. de pig. 
S.par.j.memb.num.^.&elt 
de mentc Bar. in 1. 1 . C. dc Sal 
interd.mj.a. &fe^mtur Atrct. 
in $.item Seruiana,num.*.In- 
iht.dcaa. 

Terrio dcbct narrarc loco 
conclufionis,quod a&ortfm- 
mittatur in pofscfsionem rci 
dctmendc t iri fatisfa&ionem 
fuicrcditi,doncc, & quoufque 
fucrit ex fru£ibus illius f atisfa- 
<3us. Nuuraenim hums rc- 
medij extenuat forrem, & fa- 
citcomputare eos increditu, 

c>inilliusextin6tionem,I.i.&: 
1. C. de pign. adt. cap. 1 . & 2. 
de Vfur.l.Titia, ff.de fol. l.fcrui 
nominc,rT.detn'ucap.Ofafc.dc 
cif.ii^.n.u.^ i8. Neguf.de 
pig.in i.mcmb. j.par. &Ror. 
Rom.innouifs.dccifdiuer.43. 

fubnum.2.&: dcciC^^.par.i, 

rmm.2. 4> • 

Forma aurcm fin lli in Sal- 
Jiiatto y '■ nitcrdiclo habctur pcr ' 
Ang. Arer. in d.$. irem Sertiia- 
na,nu.ult. cx di$is 'iar.in 1. 1, 
C. dc SnliKinterd, >cr laf. ibi 
tium.ulr.pcr Menoch. in d. rc- 
nTcrf.^.num.r^.cV nouiffime 
illam exrcnsc ponuntdod;rii- 
mi mdtferiii Audltores Macc- 
I 2 ratcn- 



poffefofy. . -j\ 



raccafcsjarrac".. dq utiliSalu 
iofcrd. p.2 .c. 2 . ubi uideas • 



ARGVMENTVM. 



Sal ui anu m vtilc iiucnliclum , 
an eumulari poflic m hbcl- 
lo vna cum hyporhecana 

mt actionc , & an luper folo 
pofsefsorio pronunciari , 

, non obftancc cumulacio- 
nc» 



n.< 'U: 



Petitorium petefl eumulari \cum 
pojfejforio ^&ftrrtjententU 
jupcr jolo pojjefiorto . 

Poffcfioriumpotcji terminari dc 
per /juamuis adfit commtf 
fio, vt Juper pctitono qnoqnc 
proccdatur. 

Frobationes^u* fiuni inpruef 
fu y declarant mentem Ubei- 
iantts , an jnpcr pofej/orioj 
velpcutorio Jit (ementUft- 
renda , & petitortum potesl 
jujpcndi, vftjue ad conclufio- 
ncmtn eanfa . 

$cntcntia at tendttur ad effeCtiL, 
vt appeUatto non Juj]>eJt(Ut 
execnttonem. 

Salmanum vtiic tnterdtclttm p9 
teli cnmuiart tn hbeiio t v** 
cum hypotkecarta aciionc . 

Ciaufttix j'aUt*res,qua m tyieet- 
io ponuatur^muii um ofera** 



Q V ES T. 
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Aepe «iarn qkiefourn 
<lr> an Saiuianum in 
rerdiclum poflit cup 
rnularicum pctito- 
rioj cucaquodconintuedaell 
rcgula,quod i n port cflbrio adf 
. p ilccn di ,actor potcft cumuJj 
rc pcntonum, cx t poilcilbrifi 
in codcm IibdloySc h non pro 
bat in pctitorio , obtinebitiu 
polsciiorio', cap.paitoraliscte 
caufa pofsefs. & propriet J.cfi 
fundum , $.h*n. ttde vi,& viar- 
mu.&communiccr non;cur> 
in I.nscuraliter , §. whil comu- 
nc>tk.4c acq. pols. & valcbic 
tcntciuia laca w folo poisciso- 
ijo cx commum opinionc, dc 
qua tcihtur . A lcx .in d.§,ruhiJ 
communc^num.pS. tf. dc acq. 
pou. qocm lcquicur Contard. 
inl unica, C.h de momcnr,. 
pofs.limir. 2.nura. 1 5 . cV: hanc 
partc in profams amplcxa eft 
Rota Romana>coramIlluftrif 
hm o Cardmali Serahno, in ilr 
iaVaiciuina iunfpasronatus* 
lunx 50. Aprilis 15S2. & pliv* 
ries fcqu uta eil i n dtucrus cau- 
fishanc opmionem . 

Ampliarur pr*di#a con- 
cluiio, v t p c o c cd a 1 3 n o n /o! um 

dciu- 
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dciureciuili, uerum ctinm de 
iurccanomco, quicquidtcnue 
rit Bar.in d- § . mhil communc, 
num. 3 ut uoluit Rota dccifi. 
34.innouifs.par.2.mime. y.& 
6 .cu m ajiis ibi citatis , quo 1 oci 
teftatur,hanc eflfe communcm 
icntentiam. 

Ampliatur fecundo , vt etia 
procedat,dato quod fuerit pr* 

2 fentara commiflio, vt t procc- 
datur ta fuper poiTcfibtio * qua 
fuper petitorio , quia adhuc u* 
iudici liqucret tantttm dc pof- 
felTorio , poterit fu per co folo 
pronunciarc, vt per Rotam ci- 
tatam.num.7, 

Ampliatur tertio, vt proce- 
datecian circumfcnpta fttfpcn 
iionc pecitorij.Rot.Rom.d.de- 
cif.34.num. 4. ck 5. ck Do3o- 
reslupractcatiita loquuntur » 
alias cum cflet fufpenfum pcti- 
tonum^non eftetdubitt, quod 
ador veiit rantu protcqut po£ 
fdforium , & fupcr pouefTorio 
folo cJeUdcret ferri (entetiam, 
vndc in profequutionc caufor 

3 per pofiuoncs 9 & articulos t de 
claramr proceifus, & fenrentta 
quahscilc dcbcat , Ror. Gcnu. 
iicci U 1 .numc. 1 9. ck P,.n I . dc 
Caitr.in J.non poteft, num. 7. 
if.de Hidiccii tam en vtilc fufpe* 
dcrcpetitorium, vt collaturdii 
b cras , ao librllus concludar in 
SaAuaix>,vclin hypotbecaria> 



jcum vaJde affimilftur , & i n eis 
iiacconctafto eodcm modo, vc 
not.omncs in §«itcm Scrurana. 
inftit.de a&. 

AmpTtaturquarto 6k vltimd% 
vt pra?dida conclufio item pro 
c edar,quod ctfi in libeiio cuma 
latum fucrit poflciloriu , & pe- 
cicorium*erictantum attcnden 
da fententia in folo pofleiTorio 
4 t adcrTecium,vtappeilation6 
fuipcndatexecutfoncm Kota, 
CCantuccio dic.dccif.34. nu. 
1 3 .par. 2 .Contard.m d.l. vnica 
limit.2.num. 13. vbifubnum. 
1 4-rcfert , ita fuiflc tentum per 
dominosdeRota in vna ana- 
grina fpolij 4. Maij 1 5 58. ck i n 
alus plunbus, vt ibipcr cum & 
beneper doclittimum Amar» 
deci i . M arc h . 1j.nu.i4.ckz3. 
cum feque.ck ientit Rot.Rom. 
kidecif. «574. par.^.tnum.j.fic 
cuncpoteft iulpendi tpfum pc 
titotium quandocunque anrc 
cocluitonemin caufa Rot. Ro« 
in nouifs.dccif.y. bb. 2« par. 
& dcci.i/ 17. par. 3.1111. i.cx 2. 
& ratio eft, quia introduwtu clt 
in fauorcm agentis m poilcifo 
rr< y t prius cognoicarur de ip- 
fa potTc>itone,cui poteft rcnttrt 
tiarcfi vulr, dum patiturfupcr 
proprif tate cognofct , ek pro- 
ct fluro inftrui (tiper ea gloCin 
Ci cx coqueftione de rcft/poL 
ck Rot.in nouiis.decitio .1128; 

num.i. 



Di 



n./ip.j. hinc fit,vt pcrutilis fit 
fufpcn(io ipfius pctitorij non 
jblum adefTe&um pra?di«5tum, 
fcd ctia, vt reiiciantur exceprio 
ncs rci , qua? altiorcm rcquirut 
indaginem , & refcrucntur in 
iudicio petitorio , vt aduertit 
R0t.R0m.dccik44.num. ?.p. 
l.loquensintcrminis Salmani 
& in pti&o quaeftionis noftr.?> 
quod hypothccaria valeat adiu 

5 &i vnacum Saluiano tineodc 
Jibello , & tamen f a&is proba- 
tionibusfuper folo polfeflorio 
poffif pronunciaii,voluitPauI. 
deCaftr.ini. rcm alicnam nu. 
50.ff.de pign.diccns, fic confu 
luhTc in Ciuitatc Piftorij , qua- 
ftiis omnes aduocati , & pt ocu- 
ratores contrarium tenerent> 
&cumfequutuseft Ncguf.dc 
pign.8.partc mcmb.3. nu. 26. 
& itatcnuitMcnoch.de ad:p. 
poflcfr.rcmcd.3.num. 160. & 
nouiilimcRot.Rom.in dic.de- 
cif.34.p.2.num.5T ,6.j.tk 8. & 
ratio videtur dfr, quia licctcu- 
njulatum fit pofTefTorium, & 
pctitorium, tamcn pofiunt fe~ 
parari in nroccffu, & fcntentia 
de voluntate a&oris, fccudum 
Bald.in cap.ad vltimum nu. 4. 
dc cauf.poftcf.& propr. 

Qux/co maxime procede- 
rent vbi libcllus haberet in 

6 claufulas t (alutarcs , apponi 
iblitas^&confuctasjputa^clau 



m Lttef&MS 

lulamfuper quibusomrri me- 
iiori m odo, & alias fimilcs,qua 
rum cft virtus, vtfilibellusn& 
fit reftri&us , faluct iudiciu, ct 
s&orobtineat in eo,cj»fbuet 
iuftitiam.Rot. 1 .nouif. decifio. 
2 J6.pa. 1. maxime in lumma- 
rijs,&de*quitatecanonica,ut . 
ibi n. 5 . £.& 7«& dcciarat]Euer. 
in fu 1 Centur. in loco ab effcc. 
corum quifimul.num.y.ubiin : 
tcrminis noftris loquitur dc 
claufula appofita in libcllo pof 
fcflbrij,& pctitorij, & Ofafc.dc 
cif. 1 .num.28.& plenius Ama. 
decif.Marc.61 .per totum,quo 
in 1< >co cxaminat virtutcm om 
nium claufularum, firmans, in 
fummariis,& poftcflbriispofle 
a<5torem profequiiudicium, e*t 
fupernon dcduclis,dummodo 
probatis,vt ibi per cum,ad qu6 
pro vcntatcrcmifille lufficiar, 
qinabeneexaminathunc pun 
<5him , & in omnem calum 
vbi Iibcllus eflct obfcurus, & 
gcneralis, gencraliterquoque 
proccderet tam fupcr puflcflb 
rio.quam fupcrpetitoriol, cx C 
uidivftarum claufularum licct 
conclufio facla fuifset fuper 
uno tantu per ea oux late krt- 
bit Contard.in hac matcria,ad 
J.unicam. C.demomcnr, pof» 
(efs.quaeft. 1 3«nu. 43. cum alifc 
fequentibusomnino ibividen 
dus. 

A R- 
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AROVM ENTVM. i 

Saluianum interdi&um an cefea- • 
turintentatum pcr daufulam, . 
fuperquib.& perfimiltsclau- 
fulas falutarcsin hbclhs appo- 
ni folitas, & confuetas , 

S V (M M A R I V KM % 

/ RcmcdiumJ fin.C.dc acqu.poff 
non ccn/ctur intcntatum pcr 
iUamcUufuUm in itbello pofi 
*■ tam,pcttt.ius Criu/litiamfic 

ri^& admimstrart^contrarm 
num.7 

2 Claufulxfaltitarcswlibcllo ap- 

i po/ita non opcraniurreguiari 

i tcrvltncxpreQa.d' dcclaray 
J vtnum.I * 

j CUufuia falutares appofit& in li 
. beiio 

opcrantur boctfuodcen* 
. fcaturcleRamelior uia % 

4 Clau/uU /aJmtarcs habcnt cffc- 
. ftum^ vt pofitt tudcx pronun 

ciarc Jupcr non pctttts dumo- 
i doprojeuuutis^probatts . l 

$ L.utfundusff cOMun.diatd.n* 
« babct locum in /ummarus. 

f Satutanu mtcrdtclum ccn/etur 

i intcntatumpcrcUu/uUs fa~ 
, lutarcs. 

5 UbcUus.quandonoeftrcftricJus 

, ad ccrtam aiftoncm quoquo- 
modojusiinctur utrtutc cUu> 
* fularum. 





»\ 
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Llud ctiam ue- 
nitin dubiurc 
uccandum,atv 
Saluianum in* 
r^^S tcrd&um ccni 
fcaturiiueiuarum pcr illacbu; 
fulam,pc tcns iv^Sc luftitia fie-o 
ri,& adminiftrari,& per claufii' 
lam dcduccns quodcttnquc re« 
mcdium magis fibi huorabilc, , 
& proficuum , ct vidcbatut di^i 
ccndum , quod non , quia parL 
rationc uidemus pcr iftas dau-' 
fulas non cenferi intcnratumi 

1 tfcmcdium,!,fin.C,dci;cquir. 
pofs. quod eft remedium pofc 
iefsorium, ut per Menoch. cc 
alios tn repcr .dicl.fi . nifi illud 
fiierit exprcfsedcdu&ura.Thc 
faur.decif. 5341.5, 

Prxcerea, huiufmodi claufif 
la? rcgulantcr non opcrantuj 

2 nifi fupcr cxprefsis t no amem 
fupcr his, qua? non fuerunt nac 
rata.l)cc,inl;petes,C. dcpac, 
num.^.etlatc deducunt Macc 
ratcnIes,uar,rcfolu,hb.2.refoI« 
8.mur.^6. mcrito nonuidcn- 
tur compleCtcrc remedi.^ qu* 
fpecificenon fuerunt nanata. 
' CetCRifn contranu eft pro 

babilius , nempe peri ftas clm- 
fulas foftincri libcltum >etil in 
remedt utilisSaluiani intcrdi 
quamuisexptelse non fa 

dcdu- 



Digitized by Google 



- » - 1 



De nxili SMniano Intcrditto ' 
dcdu&um>naraperiftasclau- locum habct in fummariis et 



hilas quis ccufccur dcduxifse, 
ctelcgifse omncm uiam mclio 

3 rcm,tctuciliorem,utpoft Ri- 
rsiinaldumGrat.ee Alex.cen- 
fucrunt Domim dc Rota dccif. 
1 2 5. par. 1 .nura. 1 2. quia in iu 
diciahbus cculctur dcduccum 
omnciuscompcccns, utdicit 
Put.dccif.184.num. 6, lib. 2. <c 
dictxclaufulxfunc tantJe clfi- 
cacie,ecuircucisquod nonfolu 
libcliusfaluaturabomni incp- 
ticudincfecundum Marant. in 
fuofpcc.par.d.num.i 5-fol.mi 
hi 2^3. lcd etiam poceftiudcx 

r proountiarc, ct inccrloqui hip 

4 non pecicist dummodo in pro 
ccfsu liquidatis cc uenficatis,uc 
pcr Capyc.decif.io.num. 22. 
Dcc.c0nf.2j 2. num. 3. cu alijs 
relaris per Amar.dccif. 6 1. nu. 
7 2 .cc fcq. ubi forcius dicic cx di 
ikis pcr G rat.confil. 1 5 rf.num. 
4.1ib.2.quodpredi<5taintantu 
iunt uera,quod A<2or, qui dc- 
duxit remedia contraria, nihi- 
lominus debear obtincre fuper 
co , fuper quo fouct Iuftitiam , 
maximcinfuinmari)s,iii quib. 
furftcit,quod apparcat, rem aii 
quo modo deberi,vt pcr Capu 
taq. decil./ 2 tf.par. 3. quia rcg. 

y i.utfundustrT.commu.duud. 
quacauetur, fcntentiam dcbc- 
rcfccum hbello compati, & 
confurmarcjuon procedit,ncc 



ubi procedicur fummariej, ec 
deplauo, prouc cxprcfscin co 
fticucione Marchiae ftacutum 
rcpericur.Dccius.in 1. Vinum, 
ff.ticcrt.pct.num.22.R0t. Ro- 
nu.in nQUils.diuerl.decii.25tf. 
par.i.num.3.ct 7.fubdens,q<i*' 
deequitatccanonica hodic no 
curatur exprcfsio aclionis , 
fcd remifsacftomnis folemni- 
cisiuns Ciuilisad facihoreex- 
pcdicionem caularum,et uc cir 
cuicus euicentur,et ucncasma- 
gisdccegirur , acccnco folum- 
modo iurcgentium,et naturali 
iux.celcbrcm dodr.Bart.in ex 
trauag.Adreprimcnd.in ucrbo 
fine figura,quod eo maxime di 
ccndum cft, ubi hbcllus no fuic 
rcftriclusadcerram particula- 
rema&ioncm, utibiperKot. 
fub num.7. er per Aroat. decif. 
2p.nuro.ult. ct ubi parsnon 
oppofuifsct, rcs omni penitus 
dubiocareret , vtlatcdedudtu 
fuit in dic. dccif. Rot. 256. fub 
num.2. 

Pariquc rationc vidcmus, 
quod Doctorcs concludunt > 
per fimilcs claufulas ccnfcri 
quoque intentatum remcdiu , 
crcintcgrand*, 3. qua?ft. i.fi 
narratain ahquo conucniant, 
& probata fint requifita, vt la- 
tcprofequitur. Batz.dccif. Bo 
non. 48. num. 5. quo loci fub 

num.y* 
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nu.p . dtxlt vix pofte contioge 
re,ut libellus perichrctur, fi ha 
bcatin ucntrc huiufmodi clau 
iulasfaiurarcs,quarum uigore 
poreft fcrrifenreua fupcr pro- 
t>atts,criam nonpcrinsquam- 
tiisinhbello non decuci.s, uc 
ibi pcrcum, \f x 

£c i n fpccic,quod per n uuu 
•6 modiclaufulas^aluianututi- 
le cenfitttur intent; tum , hoc 
iiouifiimed;ck clcgantttfimus 
Doltor. Stcf. G rar.dcc 1 1 . Mar- 
chia? 7 1 . nu. 1 7. cum fequeu. 
poft Rol.a Val.conf.9. nu.17. 

Ncccft ucrum,quod rcmcs 
dium, d.l.fi. C.dc acq.pois. no 
cenfearurinrcntatum,fi fperi-» 
Jfice non fuitdiclum,quiacon- 
7 tratium ttcnccidcml "hcfaur. 
dccif. 2ij, numcro 6* in fi- 



tur cu copula ( & ) femper au- 
gent alios modos prairer ex- 
prefsos, ut in pluribus cauiis 
hanc deelarationem fcquuti 
luncDorajm dc Ron, uc pcr 
Cje1ar.dc Grifs.dc elc&.dcciC 
i.n.3.&4.&rcfertctiam Ca- 
pucaquem loco proxim£ ci- 
t«to, &in omnemcafumiUud 
cll ucr um,ubi libclkis cft rcfrn 
ctusad certam aftionem, fe* 
cus ubi non ci\ reftrictus , fcd 
fimplicitcr aarrauit f act u, iux- 
ta caucclam Iaf. in §. omniurn 
inft. dc act. cunc enim hbcllus 
8 quoquontodo fuftinccur, tuc 
dcclaraurmodcrni Maccratc- 
fcs, uar.rcfol.lib. 2 .rcfol. 5 1 . n. 
7.ufqucad fin. & bcnc Surd. 
dccif-7.nu.2 j.ckproprcrcain 
praxi cft fatis utilc, & proficuu 
apponerc in ucncre hbcilthas 



itc*. f ^ claufulas falucarcs, pcr quas 

Quemadmoduro ctiam 110 omms incpricudo faluabicuc 



trafitfincdifficulratc, quodd»- 
&x claufula; n5 opcrancur ni- 
fi fuper cxprcflis , quia proba- 
btlior uidctur opinio cotraria 
pcr ea,quae (cribic Caputaq. 
dccif. ii4.par. /. loquensdc 
daufula,omni meliori modo , 
&licccmagiscomunis uidea- 
curconcluiio, quod huiufmo- 
di claufula? non operemur ul- 
traexorcfsa,ut ccftatur Iofcf. 
Lud. dc cif. 1 17.nu.30. camea 
ubi fimilcs daufulae coniungu 



proprer crfe^tum huiufmodi 
claufularum,dc quibus pcrlai. 
in d.§. omnium . Dcc. in J.pc- 
ccns,C. dc pac, Afflicl, 
dccif.pj.n.i.cum 
aliis,quc con 
fulco 
omiitun- 
tur, M . 
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•AftGYMfiNTV-M^ 

Author laudatus comparerri 
m iudicio ad defenfatoRei 
coniienri in rem edio SaU 

- -uiani intcrdi&i , an inuito 

• Aftore admittatur animo 
1 n ou a ndi ,& a n dcbea t m ftri 
1 s gulis aftibustctaitt'' imj /o 

' 1 .1). i; n.UlVi h&tul) 

•...>.' i. .\ 4 t:n s i. 

1 Anthordchtt tntbnnrl ad effc* 
s ' clum habendt regrtjfnmd* 
' fiuiffhnt. 

2 Author cam^arensin tudtcio ad 
' < dcfehfum *dhnttttur,Attort 

trmito<>non tamcnantmono- 
; tttndi. - -<*.v '•' > .ii->n 
/ Hnthor lattdatus comparet in tts 

* dictoahtro de irtbus modts* 
4 Remedtum pr» i_sfci ore^vt no* 

admtttat Authorrm btod** 

tumtntudici*'. 
$ AuthorUudatusmnctt rittUP* 

y dits** A&ortpoflejUMm com 
paftrtttn attis ad definfam 
Rcfj&h.y.incfi. 
4 CitAtiocfiitictffiriufilummodo 
contra cuni\ prattndtt in 
Urejfe ptinkip-Mher ttmport 
mott ludtcf i non Jccttnda- 
rio. 

7 Author Uttddtus pottfi *d obti- 
ncndam Vtttori&m fubmini 
HrdrtJurd in attts cmptori 



Mdtuitandum Htdutuntml 

fttonis* i ■■■ S • 



• •» 



in bifs •(? '.r*.itl ••r- ••• • 

dy AE S T. XXIIl.' 

f^^ffj Manae6libello,& 
K? illius data copia 

Jy Rcoconucnto,ut 
Si^rfS poflit del iberare, 
an vclic ccdcre, uclcontende* 
rc, iuxtal. i. rf. de edcn. fbfec 
Kcus pctcrc tcrminum ad mri 
mandum litcm ftiot Authori 
afd etfcftu m , vt habeat fegrct 
fti m de cuictione, iu xta termi- 
nos legis,cmptor , C. dcettic?. 
de quo per Alex.in 1 . non folu, 
$v mortc , circa fio. ff. dc notr. 
opcr.nunc.& lite in ti niata oV- 
paret Author , cYpro fuo intev 
rc ile, pctit admitti in caufa , vt 
ckfcnddt poiTeflorcm , & affi- 
ftat in iudicio ad omnia necef- 
faria anirno n ou andii nftan t i a . 
V ruie p J uries ha- fita tum fuit ih 
foro,an tjlis \ uclor fic admir> 
tcn du s ccrt e, v t tol ! a tri r c(h 
tafio vkefiufc ^ifccptaud^ coh 
cludcndum cft , pofle quidcrn 
Aiuthttncm cfemparcr*^ iudi*- 
cio ad dcfen ! a m caufff , ct t a m 
t Aclorc imiito non tamcn , 
vt nnuct actionem propofitfi 
i pfi u s Acl ori s , fc i\ i ol u m mo 
do , vt inft ruat caufam , 5c hoc 
«ftqutjdvoluitcHccre, glof.iti 
I Jibcrto 3 §.^ n.ff.dc ncgo. gcft. 

dum 
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dum dix it , Authorem admitti 

inuito A&ore,ytin verb.aget* 
rio enirn procedit refpe&u lu- 
dicij nouan di, liccteam aliquj 
maleintelligant,quia intentio 
illiusglof. fuit, vt admittatur 
Authcr,inuitoAclorenonani 
tuo nouandi a&ionem, prouc 
eam fic intelligit,& faluat Bar» 
ibi nu. vlt. \bi declarat tcrmi^ 
nosiftiusmatcria; dices, quod 
TVmhor in iudicro coparet trir 
3 plici modo t addefenfam,vno 
roodo , vt nouct a&ioncm , &c 
tunc non admittitur , quia ctfi 
6at nouatio Inflantie refpc&u 
*vcnditoriscomparcntis ad.de- 
&nfam, tamcn no fit nouatio, 
ita , 6V talitcr quod impediatur 
«xccutiolentett^rcfpeelu pof 
Jcflbris,l.f rpe^. fed fctcndurr> 
fT.dc rciud. Sccundo modo co 
paret Author tanqua fimplex 
ilefenfor, (cu procuratorcum 
fati(dationc,& hoccafu admit 
titur,etiam AiStoreinuito, Uo 
4utio.flf.de folut .& cft cafus no 
fter, quod vcrum intcllige/ vt 
dixi,) r,cerrcs,vtinuito a«5tore 
admittatur citra nouationc,vt 
benedcclarat Caflr. in 1. 1 . C. 
vbi in rcm a&.n.^.Terrio mo-t 
do comparct Authorpctcns, 
vtcontra eum detur Jtbellus, 
ac fi polTiderer,& tunc non ad 
rnittitur,vt per Bart.ibi,& Ca- 
ftrcn.in d.Ublutio^nu.z. &e(l 



» « 



ratio fccundum Caftr. quiadc 
Jfcgfttift, & iudicij fufceptio pa- 
r»a funt 5 M c rcditor non ter 
nctur dclcgarcjiuum dtbitorc* 
ncc ipfe debitor inuitus delega 

turJ.i.Cdenouat.crgonec » 
iudicium fufcipere,&depra:di 
<5tis, vidc Benit. decif. Bonon. 
- pi. Hinc datur rcmedium in 
praxi ad fiuorem adtoris, v( 
comparcnte Authorclaudato 
gddcfenfam, A&oripfeprocc 

4 ftetur,teum non eflcadmitf 
tcudum animo nouandi , co 
cjuia non intcndit rcccderc a 
^rfonapoflcflbris, fccundimi 
praxim, Angcl. in J. venditor» 
rT.de iud. exquonon cogitur 
m u tarc Reum couuentu m, I . I i 
mandato meo , §. i . rT. mand* 
quam commuujter fequuntun 
& tcnct Do&. vt per C agnol. 

: ind.I.venditor,n.i2. ff.dciud. 
& nor. Scrib. paflim in d. 1. i, 
C.vbi in rem a<5t.al<as fi patera 
tur fic fimplicicer admitti irv 
iudickubfque prpccflatione, 
Rcus conuctus' liberarctur ab. 
aftione propofita , fecundum. 
not. pcr Caflr. in d. 1. 1 . C.vbl 
in rcm acl. nu. 2. & per Benit. 
in citata dccif. p 2 . quo cafu ip- 
fcauthor iurarct dc calumnia, : 
Lfin.$. i.C.dc lur.calum.darec 
pofiriones^&aliafaccre^ficur^ 
& prout ipfcmet poflcflbr con^ 
ucutiis,vt.ibiper Caftr, $ Be- . 
K 2 njc. 
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"1 Z>eVl&Uuu 

nfr. cifar. num. 1.&4. 

Et cx prxdictis vcnit dcci- 
denda alia controucrfia, quam 
ctiam aliquando inforo dilcuC 
iamvidi,nemp£, A&orem nS 
tcncri dc f necelfiratcin fingu- 
Ircaclibus ckarc Authorfku- 
datum, poftquam in iitdicio 
comparuit, quia fidicercrmiss 
cumtcneri Ikk faccre, Aclor 
rcccdcrcta fuaproteftationej 
qua iam proteftatus cft y noIl« 
recedereapcrfona Poflcflbris 
fc; undum communem pra- 
xim,Barjnl.fin.$.item fiprx- 
d:x:rit, rtlnaur caup. & ftab. 
Surd.drcifv2 4 6. nu. T . maxrmc 
in iud.cialibus , in quibus li fa- 
tlam fortiarur effcttum , pro- 
teftatio vitian1r.Put.dcd.380v 
Jib. 1. noncninT ccmpaiirur, 
quod cgo tcncar cum in iudt- 
cio citare T & iMb protcftar, 1 , 
menollc fccum litcm haberff, 
& a pcrfona pofleflbris rcce- 
dcre ad euitadam nouationc , 
Abb. inc. cumM, dc conftit. 
mi.i j.Kot.Hom.in uouilf.de- 
eif.3 1 ;par. 1 .nu.2.& Surd. dc- 
cif.Mant. 327.nu.25. 

Vltcrius cum Iudiciu iflud 
fir poffcftorium, & fundcrur fo 
lummodo contra polfidentc, 
ncc fincpoflcffione pomtradi 
cari,cujus cftnatura>vt infc- 
cjuaiur poflcflbrem,pcr tcx.in 
1 1 . 0 bi in rc a$. vbi aot.cct 



rofnterdi&* T ' .\ 

tb a<5ho cft principautet cfirf* 
gcnda contrapofltdcntcm,n5 
autcm contra Authorcm^qua 
ins volcnsadmittaturad dctcn 
fam fvt dixi) Alcxan. vidcn. 
eonf. 8 5. nu. 7. lib.6. maximc* . 
quia intcrcft piofcqui iudicitt 
cum Po{fc{fore y qui potcft co- 
dcmnariad rcftittitionem rci, 
qiu ratio ccftut in Authore lati 
dato, cnm tantura tcncatur ad 
a?ftimationcm,l.isqni,fl*.de rei 
vcndic. iurc mentd ille folu* 
cftcitandus^quihabctfaculta- 
tc rci rcftitucdar, non aute qui 
.cam rcm pFarflarc non vaku 
Infupcr ad fubftantianduna 
Judiciumtllceftomnino citan " 
dus,contra qucm dirigiturpc- 
ritiofeeundnm Bal.in I.abco* 
col.fin.in fin. C.quomodo , & 
quando, &is,dccuiusprinci- 
6 pali t intcrc flc traclatHr , 1. de 
vnoquoq , ftVdc rciud. 1. nam 
ka diuus,rT.dcadopt,nonau- 
tcm, qui pratcnditiusin con- 
fcqucnriam,& fccundario qua 
Its cft Atuhorlaudatus fccuiv» 
dum nor.perBart. inl.fi pcrlu 
forio , 5. 1 .rT. dc appcll.valcrc- 
nim adtus fa&us,& gcftus nort 
alitcrcitatoeo,qui prartendic 
intcrefie accefsonum,& in c5» 
icqucntiam Surd.dccif.a 5*.n. 
1 5. & tune dicirur illc habcre 
principalitcr intcrefse,qui tcm 
porc motiludicij fciaba ius in 

ic, 
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tt ,non qui cx poft fa&o habc- 
rc practendit * non enirn iftc cil 2 
citandus,vt per glof.in dj.vno 
quocjue,m glof. 2.in fi-ff.dc rc 
iud.laf.in 1. decem , fT. dc verb. j 
oblig.num.38.& D.Ofafc.dc- 
cif.Pcdem.i 57.^1.3. & 4. 4 

K u rfu s, factlis enr dc fenfio , 
qu*dcbx*pr£itariper Aurho / 
t em cum iurain aclis fubmini- 
7 ^trarc t polfit Rco conuento 
pcncs qucm rcperin prxfu- / 
muntur , 1« Titiu» hzrcs , ff. de 
aft. empt. & Bal. in 1. 1 . coL*. 
C.dc peric.& cdmod. rci ven- 
dit» & ei indicarc defenfione* 
qnamhabctad Vivtori3mob- 
tinendam, &ita cuitarcomne 
periculumeuictionis fi tntima 
tusvltra fc non offcrct 5 & liii 
non afiftfteret 5 ck quod -\uthoc 
comparcnsad difcnfamndfic 
citandus, hocdicitintcrrninis 
V1nc.Ftanc.dccif.4tf2.num. 2, 
& 3. adqucm recurrcndueft, 
qtria adpropofitum muita no- 1 
tauda dicit. 

ARGVMENTVM. 

Nominatio Dominian admit 
taturex partc rei conuenti 
in Rcmcdio vuiis Saluiani 
tnccrdi&i. 

S V M M A It I V M> 
1 &9.n:»AtiQ in /udtciodtficrctd 



^utfti* XXIV. 3* 

laudattonc Autboris. 
Nomtnatto Poficjfioris libcrat 
. conncntum db insidntU 

dtcif . 

Nominxtto admittitur ctiam in 
dftionibas pcrfondltbus. 

Nomtnaiiojctjcitur quandofit 
pcr calumntam. 

Nomtnatio non admtttitur vH 
, auis cOnttcnitur cx propri* 
dolo. 

Nommatio non ddmitttiur i* 
iudiciJpvbi quis fc obtulst l*r 
dtcto. ) 

QVAESTIO XXIV- 

* 

Ominatio Domini 
dufcrta lauditio- 
nc Auchons , de 
quainpraeccdenti 
quarftioncj quia Authotfi 
daturabeo,qui coucntusi 
fidct nominc propno,& tan- 
quam domiriusj nominatio vc 
cd fit ab eo , qui t poffidct no? 
mine alieno, vt conductor, cc* 
lom»s,depoficariti3,& commo 
datarius,& fimilcs, quam diffe 
rentiam ponit Marant . in fuo 
fpec.aureo in l.par.prin. in & 
memb.toLmihi io>.inparua 
imprc(tione T &dc€larat B rna 
bas Cornazanus, dccif. 1 34.0* 
^.circaquam Nominationcm 
iliud eft animaducrtcndum > 
quod rcgulanter admittituria 

ludi- 




Digitized by Google 



* \ -* : DtVtiliSduUno bttekdiSh\ 

Iudicio Pofscfso rio , & libcrat tra merum dcten torem , qufa 



Conticntum t ab obfcruatio- 
nc iudici;,glo(.in l.locum , § . i . 
ff.dc cab.exhibcn. Barr. iul. 2. 
•n.i-i.C.vbi in rem a<5cio. Abb, 
in cap. quoniam frcquencer, 
41. 5 1 . & 5 2 . vt 1 itc no coruelVa 
ta. Maranta in loco atato. A r- 
tlic.dccif.217. &nouin r imcMe 
noch.dc rcc up.pofsef.Remcd. 
1 5.nu.4$5 .quo loco affirmar, 
«hanc clse communiorem , & 
<cfebriorem fententiam,quam 
uis glofsa iu ris canonici feruiat 
contrarium,vtincap. quicun- 
quc 1 2;qu£(t.2.quam r.onuul 
1j alij fcquuti funt, quorum ra- 
■cionibus rcclc refpondct, Soc. 
in 1. rcm, qux nobis, ff.dc acq. 
pofscfs.nu.2 1. fcqucndocom 
jnunemfentenciamjericigitur 
<.6cIufio, quod nominatio cxi 
mic nominantcm y non folum 
in pccitorio ludicio : fed ctiani 
in pofsefsorio,& pcr nomina- 
cionemj, Iudiciumdiciturfini.- 
cum, &extinc3umfccundum 
Angcl.& Sahc.indi.5cal. 2. C. 
vbiin rcm a&io% & Doclorcs 
qui dicunt iudxium dari 
poilccontra nudutn dotcnto- 
iem,intclligunt vcrum, vbi dc 
centor no nominac dominum 
in rudicio,& proccdit tcx. m 1. 
«©fficium, in fi. flf.-de rci vendic. 
vbi probatur conclufio, quod 
iudicium potcftdari cciamccV 



lud acctdic racione dubi j, an d« 
ccntorteneac,vcl poiHdeat,fcr 
cus vcro vbi nominatur Dor 
jnimis in mdicio, quia tuncii 
■octor profcquatur Iudiciu dcr 
bct Rcus abloiui ab obferua* 
xionc Iudicij , vt bcnc declarac 
Iaf. ih§. omnium Inft.de a<5h 
num. 100. Quinimmo, &ia 
perfonalibus t a&ionibus ad- 
mictiturnominatio, licet non 
dicarur dcdinatiua 9 fcd tatuni 
inftru<5tiua, & informatiua, 
hoc cft quianon liberat con^ 
ucntum afbro ludicij, & acor* 
fpc&u ludicisjcum adhuctc- 
neaturfi(tcre,folummodo adr 
mittitur nominatio,vt manr 
dans,vil Dominuscomparcat 
iniudtcio, &inftruat caufam , 
& informet dc iunbus fuis , ita 
poft Bald. & alios dcdarat Ma 
gon.dccif. Florcntina vitima , 
nu.2p.cV30. 

Katioautcm fupra firmatae 
conclufionisduplex cflc pot* 
altcra,inquam,nc fiat pra?iudi- 
ciura'abltuti,circa poilcfltone 
fuam,& ne poffidens alieno no 
minc, cogatur fubireiudiciundi 
abfquecoquodlu informatus 
dciuribus vcri poiTcilbris , qua 
animaduertit Abb.in c.quonia 
frcqucntcrin 5iin.num.53. uc 
lit.nOn cohteih & notab litCr 
Mohcd.dcrdhtu.fpol.deciL^. 

lub 
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fcbnuro.7.a!rcra eft, quia Sal- 
uianum intcndittum no datur 

nifi contra pofltdenrcm Bar.in? 
Lrcm ahcnam nu. 5.rT.d pig* 
Soc.Scn.conl.i i2.nuni.d.Lb» 
4. Alcx.conf.r8.t.u.4.hb:2.& 
fuitdicluminillaRomana pe* 
cuniari3 2 i.Maij 1 58 2. C. Illu 
ftrifs.Patriarch3,conductor ve 
ro colonus,& ftmilcs,non pof-. 
fident, cum tantummodonu- 
dam habcant duentionem ,-vt 
notaturin I.natur.tlitcr, fl. de 
acquir.pollcll! & facit tcx. inl. 
fciendfi.§. i.ff. deiis , qui fatifd. 
cog.& Caftr.in l.non lolct. ff. . \ 
locatiigitur contra iftos iudi- 
cium non potcit dirigi, & iure 
merito admirtirur nominatio 
dortJini.Tsenim poflidct, ctiiiis 
nominepolfidctur, I.fin.C. Ci 
"per virn,vdalio mod.cap.cum • 
venitTent dc reftit.fpoliat. & c. 
'i.dccauf.poilcf cV proprietar. 
cv hanc paiiter rationcm pcr 
pcndiilc uidctur Abb. incap. 
iupra c;t;uo ftibcodcm 11.5 3. fi 
rcclci.Tpiciatur. 
• Limitatur tamcn fupra firv • 
mata concluiio, vt non procc- 
dat fi conucntus nominauit do 
minum m iudicio pcr calum- 
niam, vt cuitarctiud«cium,pu- • 
ta quia nominarct abfente, qui 
nonpoftctcitariune dimculta 
tcyuncemmnommatto reijcc " 
4 rctu r,t & vb\ fubeiit aliqua iu- 



'J%u*J!ur3tXir. 4* 

fpicio nomination is frauduleti 
wepotcrit cogi ad fubenndtim 
iu ram c n tu m calumnia? cum id 
dubio pfurmtur quis poifidcrc 
nominc proprio, l.Titia, tf.fol» 
tnatr.ita dcciarar,&limitat M« 
noch.in dic.rcmed. 1 5. n. 4 ; 4. 
& licet nominans no tcneatuc 
p robare,quod poffidcat noms 
neja lieno, fccundn Bart. in d. U 
*.C*bi m rcm a£h & MarantJ 
vbi fupracuius tamcn contra> 
rium tcnucrunt Iacob. dc Are. 
& Cyn. vt rcfcrt Abb.indic.$» 
fin.num.49. earationc, quia 
reusincxccptionecfr Avlor.L 
j.rT.dcexcepr. cVreustcnetur 
fuam probarc exceptioncm, (t \ 
cut acTor fuam intcntioncm, L 
ci qui, ff.de proba. nihilominus 
ii admittamus oprnione Baru 
tamcn cum contra nomtnantc 
vrgcret praefumptio, poftct vti 
que cogi ad probadu , fc atieno 
nomincpoffidere, vtpcrMe> 
noch.in loco citato, non elTcc 
tamcn dc ncgada facultas a* 1 > 
ti li vcllct probare contrarium, 
quo probato,& nominantc co 
tiictode mcndacio , cftet &au % 
fcrcnda po ifc flio in poena mca 
dacij, quae locum habctetiaia 
cafii prxfcntifccundum tcrmi 
rioSjbfin.tT. de rei vcndic. & C6- 
cundun craxim Angcli,vt do- 
clarat Abb.in dic.§. fin. vt Iite 
non coiucft .numcro 49. ekbc 

ne 
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fiepcr Iaf.in §.oronium Inf.dc 
a6t.num.8.poft SpccuI.Barto. 
ttald.& alios,quod verum intrl 
ligc , fi ncgat detincre, fccus ii 
ncgat pofTidere,quia tunc non 
dicerct mcndacum) , cnm vere. 
detcntorno!i poflidcat, vt de- 
clarat Cuch. in tratt. <ic mcnr. 
citc.pofT flln. 1 7o.cum fcquc- 
tibus,vbiconcludir, hocinca- 
(tinonhabcrc locum poe aara 
4i6t.Lrln.quod cft notabilc . 

Limici fecundo,vt non pro 
cedat,fi nominatus conucnirc 
rur ex proprio dolo,t & ,ppria 
cuipa , vt quia ipfc Ipoliaflcr , 
tucenimnoncuitarct iudiciu, 
quamuis poftca alicno nomi- 
ncpofsidcrcca?piiTct, & ttain 
fa«5ti fpccic fuit dccifum inSc- 
natu Ncapolitano,vt per AfT"l- 
indic.dccif.2 1 /.quem fequitur 
Maranta vbi (upra,& Mcnoch. 
in rcmcd. 1 5. rccupcrandc po( 
fefs.num.487.&not. Abb. in 
cap. quoniam frcqucntcr,§.fin. 
n.53.utIitcnoncontc(tata. :1 

JLmita tcrtio,nifi is,qui con 
ucntus fuit fc obtulitfet liti con 
tradiccndo t abfquc co quod 
nominarct vcrum pofleiTorcra 
tunccnimno admittcrctur in 
progrcflb liris ad nominandu, 
l.qui fc obtuht,de pcr.hircdit. 
laf.ind.S.omnium.n.tm. 101. 
UincDl'. dcRota inplunbus 
caufis tcuucruntjfccundum cjc 



iam Jnterdifts \ 

trcmum probari ex titfsfufteit 
tattonc.vt per Vcral.deci. 169» 
par. 2 .Carfar de G rafs. decifio- 
nc 4«dc reftjt.fpoliat.&alibi faa 
pc,&obidd.iturcon(l!iu huic 
Couuento, vt proponat nom^ 
nationem ante litis contcftatia 
ncm, quia ifta cft cxccptio dc- 
dtnatona, vt pcr Marant. plu- 
jicscitarum & pcr Mcnoch. in 
d.remed.num. 490. cumaltis 
vbi ita dcclarar concluiloncm, 

ARGVMENTVM. 

In vtilt Saluianojinterdiclo , qtiae 
/ lintprobandaplcn£di 
fcutitur. 

SVMMARIV M. . 

/ i^yfrticttli funt formandt ex nar 

tatisin ItbcUo . 
j Probmd.x funt duo extrema m 

remedio utilis Saluiani . 
3 Dominium est probxndu tn utt- 

ii Sa/ttiano, contrarium. 

num.4. i 

5 Hyfothccariadicitur iudicittm 

pctiiorium,& admittit cogm 
tionemualiditatiscreditiy q$ 
non accidtt in Saluiano. 

6 Probatiolcuis , & prajumptiu* 

fufficit in hiscfua ueniunt im 
ctdcnter in iudicio. 

7 Saluianumtnterdttfumnofum- 

daturfuperpignore^ & ky- 

pothc- 
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L4, I. 

patiecu, ftd quafi fngn*- 

S Siahtianum inttrdiclum von 
i dttur mfi cantra pofiidtn- 
tem. . . i. 
$ Extremum ficundum tfu»modo 

frobtturtn Satuiamum . 
/ ^ idtntitustti est prtbada tn Sal* 
tMUtntuierdutt. t 




XJVAESTIO XXV* 

• * »* * 

- * • . . * •'«. ' 

N iudicio vtilis 
Saluiani^quod 
dirifijitur cotra 
tcrtium pofle f- 
foccaliqua tu* 
ccilanoprobadafuntad victo 
riamobtiticndam . Quarc, vt 
fciamus ea, qu* debet probari 
neceiTc cft preoculis h bc rc lt- 
bellgtn , cum arriculman pof- 
fint form jri ntfi liuechis , quae 
t contitientur in hbcllo , alias 
dicerenturimperrinenres, fccu 
dum Jkjd.in J. i. C. ut m pofs. 
Ifg.quia,vtinqutt Lanfranc. irt 
c. quoniam contra. dc probar, 
in vcib. petmones.num. *x;li» 
belluseftmatcna, fuper qu*a 
fcndatur fcntentia , mcrito , vc 
ficcoufoimistLebct fieriprobat 
tjo fecundum narraca in ipfo li 
bcilo* modo fi infpiciarous foc 
niamlihclJiduopnrcipue nar 
rabimus,ncmpc poflefstonem 
dcbitQr» dc tcmpor* cpmr*. 



cluslcu hypochccae » velpoft» 
& poiTeiTioncm conuenti, &C 
Uxc Uint in i ••. . v m extrema t 
qua? necell a no debcnc prpban 
r-iin hoc r t • \\i6m* > fVi c quihus 
aetor non po«ft corncqui vt^ 
ctoriam Negu| t dc prgm»r«par. 
8. mcmbr.$. wut». 10. circa 
pnnc. :. • ; :3i.'i i.n otii. 

Qttancum atcinet ad primu, 
fucnmc aliqui , qui coniurue* 
runt dirl:reticiam mter vtilc 
Saluianam i ucerdiccum 9 & dii 
r ect u m , ad mittemes quidem 
tiirnecre probationcm poilcft 
fionis, c u 1 n agattir inccc tplum 
dcbitorenp>lccusvero, cu aga* . 
turconrra tcrtuim poifcilurc, 
quocalu ncceftariam fore pra 
bacioncm f domi uj affirma- 
runc^icutyk piotic in hypochc 
canaquaeconrra ccrtium cxcr 
cctur, & hui us opintonis fuit 
Iaf,in §. irem lcrmana inftit. dc 
adc.num.91.?*. 8c ?l.&ma? 
uetut ipfe, n.un q uemadm 0 ci tl 
crcdicor uv hyputhocaria adt io 
n c dc t p robarc dc i irr c fue^ hyt 
potheca' tta cttam a bct d ■ ce? 
re in vtilt SaJuiano intcrdidto 
Ahas/vtipfcinquit,) iuarternii 
no obtincbit , ergo fi fundat fc 
(upcriurciftohcc nccefleplo 
nc probare , pi opter qiwni ra- 
tioncmc»iitimat , quod ifta fit 
mcravcritas, vtfuhnum.9 3> 
vcl iajtcm tcticiur fcctmdum 
L cura 



1 
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cum probarc dc ritulo & bona 
fide debiroris cum poflciTionc ; 
*t firmat fub num. antcceden- 
ti,& liuius opinionis fuit ctiam 
Mandof. quemadmodum rc- 
fertThefaur.dccif. num. 
vlr.circafin. cxco quodrunc 
cumSaluianumintcrdi3u de- 
turomniabicreditori, quam 
locarori cxccdit foos tcrmi— 
nos,nimirumficriam cxccda- 
tur a non fuis tcrminis . Vc- 
rum quicqurdtcncafit pracfari 
Doclo. ccmmunitcrcccipirur 
. in (cnolis,& m {bro,fumcere cj 
deprobationcpoflcflfionis dc 
4 tcmporc cottacrustvcl poft. 
ita cefuerwnt gloLin d.§. itcm 
ferurana inft.de a&.in verfi, 
quafiJ'art. inl.i. rT.de falu jrv- 
terd.nu^.&inl.rem abcrram. 
mim.5,in fi.rT.de pignor.acl. 
Arctjn diclo.§.item fcruiana 
ft;b num. $>. Neguf. dc pign. 
par.S.pnmo mcmb.n.tf.tt^. 
ArTlic.cjccif. 383. niim . 2.C1- 
* poLcaut.ct.S 1. Alcx.conf.70- 
1)11.3.1^.5-. Thcfa.dceif. 175. 
r.u.2xJ!cens,banceiI*ecommti 
wcm Jententiaro , &in lenatu 
finlTe icceptam , criam conrra 
tcrtium Surd.dccif.i^o.nu.^. 
cDontard.adl. vnicam C.fide 
moment.poif. limit. 1 4. nurm 
1 i.cum feq. Menoeh.de adi- 
pjtc.pofliremcd.3.nu. 161.Sc 
idcm Jaiun loco lupracit. fate- 

Sit . t 



tur,omnestcncrehac opimo- 
nem fub nu.^3. Caput. dccif. 
i4i.parr.3^8cPtit.dccif.207, % 
par.i.n.2.& nouiff.Ror. Kom. 
decif.444. nu. 1 . par. 1 .& idcm 
dtccndum cft vbi agitur faluia ^ 
no ad rem Icgaram, vcl fub rw 
deicommiflb reJ;<ftam,uel pro \ 
quantitatc tic. rclicT.legatam , 
quia fufficir,qct legararius pro- 
bet pofleflfioncm tcftatoristc- 
porc rclidijvclreflamenti^fcu 
mortis Arcr.in d.§.itcm fcrora 
na fub.n.<? Jnfl.de acT. Neguk 
dc pignor. 2. par. mcmb. 4 .m». 
1 57^irca fin. & Ror. Rom. in 
kuiiuT. £74. par. 3.nomc.4.in 
proprijsrernunis legati & fe- 
quuci funr Moderni Audito- 
res Maccraren.de SaJuJntetd. 
par. i,cap. 8.1111.98. 

In co vcro, quod drxrmus 
fcifficcreprobationcmdetem- 
porecontraclusjvel pofl,intel 
ligimus etiam bonorum futu» 
torum r vr dcelarat peritiiti- 
imis,acmodernus Do&orSte 
fan.Grar.dccif.Marchia: ryn^ 
1. in proprijs]tcrmims Saluia 1 - 
ni . . 

Ncc opinio laf. cft habcnda 
rn confiderationCjquiadccipi- 
lur in fua ratione,&confundic 
petitorium ch pofleflbrio con 
tra comrounes-regulas, dc qu 
bus in l.naturalircr, §. nibil c6 
munc,tT.de acq.poJ.-fi quidett/> 

hypo- 
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Ub.l. c 

. S rfypothecariatcumfitpetito- 
r ium iudicium , admittk plcna 
cognitioncm crcditi, & validi- 
tatis illius , vt omnesfatentur, 
nimirum fi rcquirit exa<5t am 
probationcm Uominij , quod 
non accidkin poflciTono Sal* 
i*iani,in quo principalitcr non 
cra&acur de validitatc ipfius 
credici,fcdcancum incidcnter , 
&: pcr modum caufar, principa 
liter vero dc poffeflione cum 
Saluianum intcrdichim fit nu- 
dum, & purum pofldforium , 
& in eo dc fola poflf. conteudt- 
mus,§.intcrdi6him quoqj iniK 
de intcrd.!.2 .§.funt autem , ff. 
co.& plenius per Rot Rom. in 
d.dccif. 3 4.par.2 ,nu. i j.in (eq. 
^vbi fub nu. 18.& i^.occurrk 
huictacita? obicctionu conftt- 
tuendoclaramiuris cendufio 
ncm,quodadprobandumid, 

* quodiniudiciodeduciturt n- 
cidcntcr,& fccundario,quxuis 

probatiolcuis, &prarfumpta 
*fufficit,vtdcdoininioquod uc 
nitiniudicio incidenter cx do 
clrina Barr. Caftr. & aliorum " 
per Rot. vbi fupra ciratorum , 
fubnu.20.inl.quidaminfuo, 
ff.de condit.mftitut.cumalus 



cxcmpIispcrRot.deduaisibi. 

Pra-terea,utinquit Aneel. 
inl.fi cumvcnderer,infi.fcde 8 




limir. 1. num. 13. & 14, in hy- 
pothecaria rcquiiitur proba- 
tfo Oomini j,<;m a mouetur no 
minc alterius, Saluuuum ucro 
nonfundatur fif, er hypothcr , 
7 caria, tuelpignorc,quarmjis 
fit dc pignonbus, fcouudutcx'* 
J.2. §.Sahiiamim , ff. dcmterd. 
& dc pofscffione rcrum ^obli- 
gatarum,ut exponinbj glo. in 
uerf.pignor.ft d in quafipigno 
re,uelhypotheca, quar radica- 
turmpofsefli >nc, qua habuit 
is,qui rcm hy pothccauit, & ibi 
pccContard. & optimcdccla- 
ratRoc.Rom.in d. dccif. 34. n. 
2 7.6V 2 8. ad quam in occun cn 
ti cft confugicndu m, iubdens, 
obtdcx mcntc Caftr. in Lrcnt 
ahena.n. I X. ff. de pignor. a&. 
Agentem Sal uiano 1 nccrdioto 
debercnarrarc.rem (ibioblig* 
cam efse^ahasfialiuddicercr» 
fe ipfum cxcluderec , cum Sai- 
uianum non dccur nifi pro re 
obligata vtibi, cx quibus di- 
gnofcimus rationem laf, cfle 
parui momcnci , & facis fragi- 
lcm ( pacc canci Do#oris d*-r 
xcrim./ 

Qnovcroadfccundumex- 
cremum,cft cciam critum deitt 
rc, quou vcuc ^aiuiauum inccr . 

non poteft dari , ni(i 
contra t poflidencem , ficut 
quodlibct aliud pofldforjum 
Bircau Uctn alicuam>nu. 
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dc pignor. & Sccm. fen. conf. 
1 1 2. nn m . 6. lib.4. Kire mcrico 
probandaeft poficfTiocotiue'* 
ti , eft cnim a&io perfonalis in 
rcm fcripta , vt dixinuis fupra 
cj. 4. vnde ob id oporter,quod 
Ilcfls poflideat, 1. 1 .C. vbi i n rc 
ac^.l. i.C. dcalicn.Iud. mut. 
can.fac.&Caftr.ind.l. realie- 
nam,coI.pcn. vcrf. qualiter,& 
nKritodicitur intcrdt&u, quia 
intcrckios redditur,vt pcrpcn* 
dunt Paraumi,in tra&. defidei 
tommiir.artic.45. 11.25.Hinc 
datur cautcla in praxi , vt in 
Calce libclli appouantur In- 
p tcrrogatoria * an Reus poffi- 
dcat rcm litam in tali loco cu 
fcisc6rmibus,vt ficrifolcr paf- 
fim in foro- fccudum quod dcn 
c-ct Patcr praclicjp, Angcl.in 
f;omnmm,inft.deact. nu.vk» 
etli Rcusrefpondcrc rcajfata 
ludke monitus , poffunt prac- 
paratoria illa habcri pro con* 
fcflfis. Ca<tfcn.ind.l.fi.§.pen. 
ftu.5. C.dc iur. calum. vd p- - 
ttik mul^ari , vt tcdio afTcclus 
rtfpondeat fccunchun Spccul. 
jn tir.de pofitionibus,$.>?.vcrf. 
qhodtamcn, Sc Rot. rn nouill. 
deaf. 3 .dc fequcftr. poft. dum- 
modo intcrrogacona concer-» 
t\ ant pra^paratoria ludicij, non 
meritacaufa? ,quo cafu ctfcnt 
formanda? pofitiones non in- 
tcrrogatoria, alias , non coge- % 



rccur pars rcfpondcrc nifivo- 

1 es, vr bcne pcr Roc.in d. dcci f. 
q .vidcn.Ciiftr Jn 1 . 1 udi ces, n . 7 . 
C.de iud. & Cot. ad l.vnicam* 
C. fi dc mnmcnt. pofl.quaeu\ 
14. nu. i7.&tuncfiparsanic- 
matiue rcfpondcar , rcs cranfit 
abfqtied:fnculcate,& cxtremu 
fccudumdicitur lcgitimepro- 
batum, & A&orfecurc 3gir>vt 
per Iaf.in d.§. omnium . lub n. 

.inft.de adr. ctiam quod vc± 
rcnon p^ftidcrct,exquo fcob 
tuht lni,utibi percum, li aute 
parsnoiifgatpolfidcce, ledfc 
Iiti opponitactitando, & con- 
cradiccndo cxhibcudo capitu- 
la,& iura aibminiftrando,cer- 
tccx hrisluiJentationcdiccrc- 
turprobatum lecudu rn cxtro 
mum, utcenun R<>f. in pjuii- 
buscaulis,Ccjf.dcGrafs. dccil. 
4«dc rclr.ipoliat. & Vcrall. de- 
cif.3<59.par.2. &aliasdi&um 
fuitcoraR. P. Otcano inuna 
Rnm.Saluianiintcrdicli Vene 
ris 1 i.Ianuarij i^oa.inmanu- 
fcri ; t.&tenueruntctiamMo- 
dcrn.in tradl.dcmcnt.pofs.n. 

2 namiudicium ,partc noa 
opponentc proccdit, uc deda 
rant Patauini,in traft.de fidci- 
c0mmif.art.4tf.nu. 30. Vnum 
tamcn aducrtcndum puto cir- 
ca prardicta, quod fi fottafse 
identrcas rc i pctita? rcdderetuc 

o dubia , cx tui bida,ca cfset t ne- 

cef- 
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ccfsario proband a , alias, a dor qugd Mctt \ Mie conHat ho~ 

lucc u m be rc t 1 . duo fuut Titi j , dte agatur. • 

viMBl«o.fr.dcxc(la.mtcL&in 6 Powa l fin.ffde ravendit .h.tbct 

t c r m m i* 5 a 1 u u ni p ro ba luiam , kcum eftam coxtr.i eum , qni 

efseidcntitatcm rci, aflivroauic Mcit pofuderc nomine Mte» 

Ccot. confii. 3o^.1i.3.num. 8. , r/*j ,fi cowuncatur dc me*~ 

& propterea confuicrem Ad- ^lir/v. 

uocatum, ut inarcicuhsfocma 7 Pcenadtcd.fin.habetlocumnon 

ret Opitulum , qiwlitcr rcs, - . felumcontrancgantempofsi^ 

qu* nvmc pofside t^r perH.etk , lt dcre,fed etiam cantra remtt 

eadcmroer.qua? paisidcbatuc temrefpondere. 

P B. &ex btS habcmus ca qua? / Poenad.l.Jin. non Joltsm h.xbet lo 

fant pcobanda in hoc rcracdki - cum tn petitorio , verum etri 

vtilisSaluiam.' ^ inpojfefidrto. 

p Pcena d.Lhabet /ocum y fiae re*$> 

. ,A R G V M E>} T V M. negctante Ittem conteftatnt» 

ficurpvst. . fc 

AgciUi vtili.Salpiano intcr<Iiao /* Patnad.l.nonhabet loatm/sHC 

quotnodofuccurrcndum con rereusnopofstdeatjetimtfui^ 

traiKgatucm polHdtrc rcm buscafibusLocumnonhdbeat* 

petitam« ..,:.) />W dcclaratur. ; > 

S FiMM J XtrCKy QVAESTIO XXVL 

ICfl .* • «v-«. ......... . • 

«-..»».... . . 

/ B.cwednJ<of>roditafunicl r.i g^S^II vcro negct rcus 

pt&wtcmfijsidw. j ffcv^o^ poifidcrc rcm ab 

ItiUteUiudxwiarcqutru** U^iiKJ 1 t cltta font duo 

turjcw** ncgamem pofii, rcmcdia aduerfus negatitcni, 

rfwf* quorum primum cft , vt a&ot. 

s *!tjUcon!i*fukuc*tur,f t ireget conumcat cum dc mendacio 

pofstderf. Si ,, 1 t &tuncdete«fta veritaie aufer 

4 Negampefsidcre ejtiam in pefi* tu r portefsio ab Jpfo , & datur 
. tiombusficonttincatur. tnci- aclori fecundum rcx tum,l. ii n . 

ditinpcenamj.fin.ff. dc rei ff.de rei vend.vbiBart. Ang.& 

vetrd. alij,Aret.in§. omniuminft.de 

5 *y*g<*ip9fttdert non anditurft a&.numcr. &. Pracl.Papicn i» 

». ; fua 
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fua praxi.in form.libel. ubi 3gi 
tur a&. rcali in vcrb. Primo an 
D. loanncs Iaf. in dic. §. ora- 
nium,num.86.& Contard.ad 
l.vnicam,C.(ide momcn.pofs. 
cjuaeft. i4.num.2 2.quodcft vc 
rum.refpcclu pT>(fefsionis,quae 
fohinipfuma&orem transfcr 
tur ,fccus quoad cffc<5him pro- 
prictaris, qua? non trasfcrtur 
donec dcea fucnt cognitum , 
vtpcr Abb.incap.pcn.de iur. 
ealum. 

Altcrum cft facilius , & br<s 
Oiits , fcilicet , quod a&or nulla 
faclaprobationc mcndacij in- 
ftct immitti in poiTemone rei 
petita? tamquam v3cantis Sal- 
tto iure tcrrij po{fcflbris,fccun- 
dum praxim Angcl. dc quain 
dJ.fin.ff. derci ucnd. quamie- 
quunturomncs fcrib. vtpcr 
Lf.in dic.§ omnium num.pi. 
Veronen.caut.itfo.Mufil. (m 
guI.242.R0I. confil.83. num. 
8.uol.4.Contard,indtc.I. vni- 
ca,C.fi de mom.poitqu*. 1 4.. 
nume.i^.&aliiquamplunmi 
do#orcs,quos rccenfct Cuch. 
de momcn. polT. num. 2 1 y. & 
num. 402. vbi dicit, h c oafu 
non cfle ncccfsariu m ,qa* a& >r 
probct pofsefsionem lcd fum- 
cir,quod mftct,immitti in pof- 
fefsioncm rei, faluo iurctertii , 
& iufta qnidem, & rationabilis 



get fc pofsidcrC, fua non inte^ 
reft,fi a&or mittatur in pofscf- 
ftoncm illius rei, vt aduerttt 
Contard. in loco fupracitato, 
num. 1 x . negando enim pofsi- 
dcre,oftendit, ndlleampliuscf 
fc in Irtc,vt ibi per eum. 
Ampliaintantum procede 

2 re, vtnon rcquiratur nouusf 
libeIIus,necnouapecitio, ncc 
kiramcntum c3lumnie, nec mi 
nus litis conteftatio, fcd totu m 
* ntiudicisolficioincidenter, vt 
perlaf.in d.§.omnium,nu.8p. 
poftglofs.in§. illudquoqucin 
auth.de tricnr.& fcmif.col » ^ »in 
glofs. Riogna in vcrb. Icgi , U 
Bart.in dJ.rin.rT.de rcivcnd.CK. ' 
co qu od in notorijs non rcq u 1- 
rittir ordo *iudiciarius,c. ad no- 
ftram.de iur.iur.Cuch.vbiiup, 
n.207.cum ieq. 

AmpHa fecundo, vt etiam 
procedat in ruftico negante, 

$ fCuipropterrufticitatcinhoc " 
cafu non (uccurritur , quia de- 
bnit confulcre pcritos , & ift. 
dubtoprvfumiturfagax Bild. 
& Caftr.tnl.a.Cdcmius voc. 
& ita diclum fuit in Scnaru Ma 
tuano, n tcftatur Surd.decilio. 
2 37-non enim rufticus excufa 
tur\ niftin cafilws a iurc cx- 
prcfsis l.fin. C. dc iur. & fa&. 
ignor. 

Ampliitcrtio, vt prardidta 



cftpraxisiira,qujacumrcusnc 4 procciiant* etiamfi rvusncga 

rct 
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rrtia poficionibur/e pofsrderc 
quiactfiponcnsfateatur, rcus 
camcn non potcft fc fundari 
in pofitione ncgata , v t bene p 
Benic.decif. Iiononien. 84. m 
occurrcnci vidcn. quicquid vi- 
deacurccnfuifc Dcc. cuiusopi 
nio confucatur per Cuch. de 
momcn.pofs.num. iS.vfq-ad 
num. 20* 

Amplia 4. hoc remedium 
Iocum habere^quamuisreus al 
legarcc rcgulam bodie coftac , 

5 f hodie agacur, & ftatim ucJlct 
probaredefuodomimo, quia 
adhuc non cfcec audiendus/ed 
propccr mcndacium punirccur 
pcr cransfationem pofsefsionis 
irw&orcm Barr.india.I.fin.fF. 
de rei vend.& Iaf.in d.§.omnir\ 
num.p o. & hoc doncc in pcti- 
torio cognofcacur Cuch. vbi 
fupran.31.cV 29%. 

Amplia qurnca, proccdcre 
dato qaod reus refpondendo 
diccrcc,fc tenerc rc pro Titio , 

6 teumnominando in iudicio, 
cjuiaficonuincaturdc mcnda- 
cio,priUabiturpofscfsione, & 
in a^torem ciansfcrrecur j vc £ 
lafJn loco cit.vvum. 86,& dixi 
inquaeft.21. limit. i.&dereo 
fict a&or, vc pcr Cnc h . d< mo- 
01en.pof.num. 31. 

Ampka fexto,predidt3 non 
tplum proccdcre in iudiciope- 
u torio,fcd cuamin quoiibctiu 
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7 dicio pofscfsorio f fiue adipi- 
ptfccnda? fic,fiue recuperanda*, 
vc pcr Cuch. vbi fupra,numero 

1 ^o.viqucad num.iyo.acetia 
in hypothecaria aclionc,ut pec 
ciim, num. 149. & in rcmcdio 
Saluiani hoc idcm depraehcndi 
uidcturcx diclis per cundem 
Cuch.in loco cit.n. 404. 

AmpIiafcptimojVtnonfoIu j 
concra mcncicncem danda fit 

8 pofsefsio aclori, fed ctiam f ccY 
tra rcnitcncem rcfponderc, q.a 
concumax, & mcndax a?quipa 
rantur,6V contra contumacem 
fitomnis finiitraincerprccatio, 
lcgcscnim abhorrenc cotuma 
ces,I.dca?tacc,§.qui tacuir,ff.de 
i.ucrrog. ac~t. & licet cotumax 
folcat habcri pro confefso eft 
verum fi confefsio cft utilis a- 
clori^vcrum fi vciliorcfset nc- 
gatio,utiquc haberccur pro ne 
gance, & anfcrcnda ci cfscc pof 
fefsio,a#ore volcncc,vc excm- 
plificat Cuch.dc rocr.cjrc.pofr. 
icsfiontm, n.i7i?^:umfeq.vbi 
dcclarat matcrium. 

Ampliao&auo, &vltimo, 
ur prardiiSia procedaju fiuein- 
lcrrogatkjfucricfacla amclitc 

9 contcftatam,fiucpo(T, t utqnr 
quc contingit propcer obli- 
uioncm quod ficn pocc(t,glof. 
in l.qui petitorio,ff.dc awtio. & 
«blig.cx Cuch.m cr..vt.dc mo 
nicnr.pok.uifupr a, numc. 2 1* 

cum 
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cnm fcq. quia,& ifto cafu aufe- 
renda cOpofsefsio ipfirco, fi 
m ciui tus cftjtiamjSc: in hoc ca- 
iu offenditur maieftas mdicis, 
Utibi pcr ( uch.numc. 187.CU 
aLis ibi addudtis • 
- Limitamodoprxdiclaplu- 
ribus modis,& pnmo, ut non 
proccdanr, li ucre reus no poP 
iofidcbatt ncc feliti obtulcrat, 
nec minus dolo dcfinat polsi- 
dcrctuncenim reuserit abfol- 
ucndus,ut pcr Cuch. in loco ci 
tato num.lo.undc obid laf. in 
d.§.omnium lubnunn.99.d1at 
quod li compcrtum eft , ucre. 
rcum non pofsidere,non ci\ ul 
terius proccdcndum cotracP, 
neuerusDominus, ctpofscf- 
forin iudiciocompareat,etfa- 
ciatomnia rcuocarc in prifti- 
numcum uictoriacxpflarum, 
«x quo pofscfsio non cft alicui 
auferenda finecitationc,l.cum 
milcs,§. 1 . ff. cx quibus cauiis 
mator.Dcc.conr. 18 7.1)11 m. 2, 
Caftr.inJ.cum fihusfamilias in 
fin.ff.de uerb.obhg.ct Bnld. in 
J.obmarirorum,C ncuxor.jp 
marit.num.i. . 

Limitafccundo, ut non pro 
€cdant,fi rcusjqui ncgauit, fnit 
inaliqua probabih igtiorantia 
iiturputa, finonbencfuifstnt 
fpccificari confines rei , ucl di- 
uerfi, quocafurcmcdiapraedi- 
•&anon ucndicarent fitn locG 



ttano Interdi&o 

fcd coftita dc ueritate , efset ad 
ultcriora in negotio principali 
proccdcndum, fecudumquod 
cunfuluit Alcx. in una Rauen- 
nat.conf.3 5 .hb.j.Negas enim 
per crrorcm , ucl probabilcm 
ignorantiam,excufatur,utper 
glofs.in dicl.fin.rT.de rei uend. 
cum aliis adduclis per Surd. de 
cif.237.num. 2. ct ad efTe£rum, 
ut reusincidatin pcenam dicl$ 
lcgis fi.rcquiritur do!us,uel fal- 
tcm lataculpa, aqua unufquif 
o,ueexaifatur,fialiquademo- - 
ftratiQinliboilo appofita non 
conucniatadBart.in I. dcmo- 
ftratio,ft.dc condit. ctdemon- 
ftrar. 

Limita rertio,ut necet ; 5 pr^ 
diCta iocum habeant, fi rcus 

1 2 negarct l«>lummodo partcmt 
quu elsct fola illa pars aufcrea 
da,ctnontota fecundumlafo. 
in dicto $. omnium , num. 94, 
et cft tex.in I.qui fcruum , §. in 
iure,ct ffi.ff.deinti rrog.aft.ct 
fequiturOich.ubifupra 5 mim. 
3 2 2 .quia pcena commcnfura- 
tur cum dt licto , 1. rcfcriptum, 
ff.de his,quibus ut indignis tux 
ta ilhid lcnptura? facrar, fecun- 
dammenluram dcliclierirpla- 
garum modus. 

Limita qnarto,ut ncc pra»dr 
/ta fibi locum uendicer, ubi ari 
telitcm conteftatam, uel rc in- 

1 3 *cgra t rcus reuocet fuam nc~ 

gatiuam> 
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gatiuam , tucenim admittitur 
pamitcntia,vt efttcx.ind.l.de m 
a?tatc,in §.fi.rf.demterrog.a&. 
Bal.inl.fi. rf.deTeivend.ctiam 
quodRcusnegafletcum iura- 
mcnto . Contard.in d.l.vnica, 
C.dc momenr.poff.quxft. 1 4. 
num. 26. diccrcturautcm rcs 
intcgra, fiRcusadhucnon fic 
conuidus, Iicct efletlisconte- 
ftata , vcl adhuc non cflcnt fa- 
ct#probationcs,ncciiquidatfi 
ncg-rium, vteleganterdecla- 
rat Cuch. in d.traft. demo- 
mcn.pciljium.281. cum aliis 
jbi citatisj Hdc vnum efl aduer 
tcndtim , quia non ob id Reus 
excufaturabcxpcfis,factispcr 
Actorcm , fed ci cilenr in pri- 
mis reficienda? , vt fentit idem 
Cuch.1b1dcranu.284. 

Umiia quinto, & vltimo 
pronunc,vt prxdicta locum / 
non habcanr, fi ncgatio fuiflcc 
1 4 fiucta fupcr libcllo mepto, t & 2 
iupcraciionc, quje noncom- 
pctebat^quiapamad.l.fin.non 3 
habcrctlocmn,cum paria finr, 
aliquidnoncflcjvclillnd fbre * 
nullum,vtnor.in l.^.conde- 
natuiri jff.dcrciud. Hart.in 1. 
edita , C. dc cden. col. pcnolt. 
& per Iaf.in d.§. omnium , nu. 
97.Alex.ind.conf.3^.mi.i.2. 
& 3 . & idcm dicendum eilet,(i 
quis r.on abfolute ncgarct , fc 
pcfliuerc jfcdlolummodo nc- 



garetnarrata prftutritfrratury 
vcra fuiifc , & cfl ? m ipfu libcl- 1 
lo prout moris cft ^pcr talem 
enimnegatioiTCm nondicerc- 
rur ncgarc poflelf»cmem,quo<l 
mcmorif roandandum,horca- p 
turlaf.in farpiusdtatb , §. om- 
nium , nu.98. quxhic fcribcrc 
volui, tanqwam magis in foro 
mihi pra£ticabiha,in ceceris re 
mitto leclorem ad tracl. dd 
menr. circ. poff. vbi rcliqua 
cxponuntur. . f 

-ARGVMENTVM. - 

Mora an po/fir purgari in Prc/ 
paratoriishabitis pro 
confeffis. 

S rOK M A R I VC\f. 

Mora non purgatnr^vbi e(t dies, 

ejrpecna in conucntionalibus\ 
CMorapurgxtur in praparatO" 

rtjs^cjr tn iudiciahbus. , . . 
OMorapurgatur de aquitatc Ca 

nonica^tntellige^vtthi . ■ . .. 
Ullora non purgatur ,vbt fitit 

geminat* . 
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Bi uero prcparato 
na ob contuma.- 
ciain Rei in no rc- ; 
fpondcndo , fuc- 
M runt 
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rnnthabica pro confcffis, du- 
bitari folet , an talis mora pof» 
h"c purgari, & licct uidcacur ob 
ftarecommunis coclufio,qux. 
fc habet moram non purgari 

1 ubretcdics,&pcenatadl.ma- 
gnam, C.de cocrah. & comit. 
ltipul.l.fi infulam,ubinot.rf. 
de ucrb.oblig.l.fi poft trcs,fY.ir 
quis caucio; tamen illud proce 
ditin ftipulacionibusconuen- 
cionalibus,& in cxcraiudrciali- 
bus,&itaintelligicur,l.magna 
cum aliis : fecus autcm in iudi« 
ciahbus , m quibus ctli pr.tct- 
dat comminatio Iudicis admit 
titur tamcn morae purgnio, 

2 tdummodo ius partis non fic 
fa&um dcrcrius, uel tcs fic inte 
graiquodintclligiturantc con 
clufum incaofi, uel antelatS- 
fcntentiam , uc poft laf. firrnac 
Ofaf.decil. Pedem.yi.iubnu. 
56.Lanf.in cap.quoniam con 
tra,in uei bo rcfponfioncs,nii. 
1 6. de probar. & in tcrminis 
Thcf.decif.Pcdcm.77.num. 2 . 
italimitando conclulioncm ki 
perius firmaram,quam no ha- 
bcrc locum nftirmancin Pras- 
paratoriis iudicij,eo quod lega 
lispoenapotcft purgari,ufque 
ad fententiam, l.Papinianus,§. 
mcminifse,ff.dc inoft.teftam.l. 
alia,C.deh;s c^b.ut indig.Ripa 
in l.fi infulam,n.27.ff.dc ucrb. 
oblig.3cAbb.incnp.fin.col. 5. 



JnterdiSlo .* ; 1 

dc iu ram.calum .quicquid, aJi« 
tcr fenfifsc uidcarur, Specul. 
tit. de pofir. §. ult. ucrf. quid ii 
pro illo; cV; facic quod in Jpecic 
knbicBarr. m l.in cnminali, 
nu.5. C.deiurifd.omniiud.& 
in l.in fcruituccm.§.pcciifse,C. 
dchis,quibusuc indig.&iftud 
dicunc probari , in d. L fipoft 
trcs,ubi Barr.fubnum.j.all: - 
gac rationcm diucrfitatis, & di 
cic, quod in conucncionalibus 
nonpurgaturre^ulariccr mo- 
ra , (iiiia Pcarcor dcbeciudicarc 
fccundum conucnca, i.in cpn- 
uctionajibiKsff.de uerb.oblig. 
qna? ratio ccisat in pretoiiis,in 
quibus noncx conuentione, 
fedex arquiratciudicar, prouc 
fibi aequum uidetur,que quide" 
a?quicas paacur, ut Rcu* com- 
pares uura modicumtempus', 
polfit luam morampurgarc , 
maximc attento Iurc Canoni- 
co, fccudum quodregulariter 
purgatur morafubiius pattis 
nonetifaclum dcteriusCapu 
taquen.decil.230. p.2. & 231, 
eadem par. & Ror. Auenio- 
nen.decil. 1 1 i.num.4.& hanc 
partcm amplexafuir RotaRo 
mana,vt in illa Tercaccn.con- 
cordi.v, & ib illa Romana M u- 
cni ,& in ali js plunbus , & alias 
clanusdifcuftum fuic in illa Dc 
cimarum dc Odefchalchis , cu 
ilJis dc Capricana, coram R. P. 

D.Ro- 
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D. Robufterio s regiftrata pcr 
Maucin. iu fuo tractatu de iu- 
ram. p.^.erTeci. 1 3 .n u . i o. 

Quodtamen verum intelli 
ge, fi Rcus ftatim eomparcat 
ad purgandam moram ,quod 
quidem Iudicis arbitrio relin- 
quitur , cum ahquo tcmpcra- 
mento,vt not. Bar. in d.l. poit 
ircss vbi A 1 c x . ■& R i p . & ben e 
pcr Menoch. dc arbit. Iudic. 
lib. a.caf. 7.& cft communis 
opmio,u per%ef.cldecir.77. 
num. 30* 

Item veru intelligas, fi mo 
4 ranotuit gcminatat ne detur 
inEnitas, quo cafu non eflet io 
cus piwgarioni rnora? , Oiafc. 
dccif.Pedcm.j.num.vlt.AIcx. 
in l.iimluIam^nu.ap.Rip.nu. 
7 6,8c 77. Gabr.concluf. 1. nu. 
2 1. dc traof. dd^Capit. dccif. 
ip.num.4. cumaliis ibicita- 
tis. 

.' \i n \ , 

- ARG VWENTVM. - 

Primum extremu m in Saluia- 
no requiutum, an probctur 
perfolam ciaufulam confti 
CDtiin mft r umcnto ap po fh- 

• ' tam. ■ >3t!l \:. . j 
»- 2 : ' r ;5;.' .**i:r£LM * 1 .jV«:' 

s r M M a a 1 r M.> 

I 

• . : ♦ • "j »•'"•.'•• • f lc. ■* . 

/ CUmfuUronJiitutimihii opcra- 
tur vbt couititutAnus nom 

• i • • ■ 
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. probtt> conftttuentes fofsedif 
. tcmporc conHhmti . .1 
i CUufuUcanftitHtt operstmrcon 
; traconstitucw.es , c^! b.ibcm- 
tcs cattfamah ety ah/cfne prg- 

butione pojfefstonis de tempu- 
. , re conHitnti. • 
/ Prtmum cxtremum in Saluiano 
r.eJfmifitum fKobctnr cx ctau- 
• 1 ' conjijmtt «tmtru tvtSftir 
..tnensex , ^ habenttfjanfiim 
abco. 

4 Poffeffor non poteflinpcimripofi 

fefsionem hubitamsfuo um- 
1A1 thmresfkwt poteB infcUrs do 
mtniitm. :,>: . 'j' 4 

5 Tofjcf^or.qm h.ibet caufam kcom 
< fitttttmte,m>n dicttmr terttus 
, fedidemfcre atmjuoautho- 

rc , . ' . ' 

QVAEST XXVIIL 

^rp^i^ Idendumeftetiam, 
' cjuibus medjis pro 

«^aa ban p^fTitpnmum 
.-^W^i extrenuim in SaL- 
uiano rntordi&o , & primo vi- 
dcndum, an pcr claulubm co- 
ftituti primum cxtremum iu- 
mficetur , circa quod non eft 
p ra? tcr m it tcn du m , qtfod ctfi 
regularitcr ciaufula conftjtuti , 
11 ot) o p e rct u r ad fauorc m cou 
ftitutan uon prober,co nlh- 
I tucntcs pollediifc tcpore t ip- 
fius conm cutii Alcx . co n i . 7 o. 
M 2 volj. 
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Vol.j.nu.^. Afflicc .decif. 335. 
num.4 . Bello.conf. 3 4. Dccius 
in 1. concraclus , num. 1 8. rf.de 
-reg.iur. Barr.rn l.quardam mu- 
Jicr , ff. dcrci vcndic. vbi Bald. 
& aiij communiter , in 1. quod 
meo,ff. deacquir. poflck.cum 
alns latc cumulatis perTiraqu. 
^Jciure conflir, Jimic. i.& An- 
gcl. in I. ouamuis^ §. ii condu • 
tfor, ffieodcm,vbi monccad- 
uocatum, vtiitcauttismpraxi 
ad probandam poikflioncin 
ipllus conflitucntis dc cempo- 
reconftituci , alias inanis cilcc 
aclio^nihilominusegoicmpcr 
luiilhus lciucncix fquam vcrti 
limam credo^iquodconclufio 
p rauiicla locum non habeant, 
vbi iudicium dirigitur conrra 
poflciforcm , habcntem tcau- 
fam abipfotnet «onftjcuente 
fiueclatiiulacoflituti fic appo- 
iica ad fauorem if>fius Polleflo 
risiniiiftrumcnto cmpcionis, 
feu acquifitionis j fiueadfauo- 
fein ac-toris, & conrtirutarij, 
agcr.tis contra- eandem rem , 
pcr rcum poiTetfamjqttafn co- 
rhtocns lc poflidcre pro eo c<> 
ftiturt s & ob id alias cgodiccr 
bam , cx hocfolo probari pr> 
mum t extrcmum in vtib Sal- 
uiano rcquifitum, hoc eft po£ 
iclTioncm debicoris de ccmpo- 
rc contraclu* , vcl poft abfquc 
.co^quod aiiud pro bccur, & fuf 
.^0/ 



no lntefdi£k \ 

ficere folam produ&ionc in- 
ftrumentiiplius adcoris,& rci 
pro verificationed.extrcmi,oc 
pociflima ratio, quae mc trax:t 
jn hanc ientcntiam , luit ca>, 
quain cermmis adducit Naic. 
conf.43^. nu. 3 Jib.2.quiain- 
quitipic,confciiioatithorb no 
cctiingulari lucccllori, & non 
ioium confitemi, k'\\itXkju%bi 
benti caufam ub eo. Caftr.in 1. 
Scia,in fl. rf.ad VeJJ.Ri >r.Roru. 
in'iouif.dcci.7^n.-i.& 7577. 
nu .7. p. 1 . & cft iolioVflima co 
clulio,quod probatkmes, quae 
vmcuoc authore, yincunt quo .v 
quefucceborcm. Soc. col.46. 
1U1.1.V0J.5.& conf.i3.codcm 
Vui. Kuio.coni.40.nu. 4.1114. 
C\ modtrni Patauini dc fidei- 
oomm.art. 4. niim.6. in fin. c-t 
conihtucnsitatim, vtrcm alte 
nat. quam per prius pro alio fc 
pt iiidcrc conftituir,vd pro co 
in qucm illam transfett,&is ic 
accfyrat, f criilde^eft ac fi oon- 
fitcrctur,omnia vcracisc,\tdc 
clarac Iaf.ini.ubemptione,tu',. 
1 i.ff.dcpacl.ckmtciminisp5 
dcrac Surd. conf.28. num.4^. 
cum icq. hb. 1 Jgitur iicntuo- 
cetct,ei illa confi ilio,iiadcbcc 
noCcre flngulan fucccfsori,qui 
cum de prapicnxi rcpcriamrin 
pofscflioncillius rci pracfumi- 
cur cx ea caufa , & tit.pra?am- . 
buio p.ofiwJcre, *t in ruodo 

opcimc 



Digitized by Googl 



Ltb. I 

optime dectarat Anch.Regicn. 
qua?ft.2.1ibr. 2.num. ip.&eft 
rcgubrc quod quis praefuma- 
tur pofliderc cx caula pra?cedc 
tj*& pra?ambula,vbi non appa 
ret dc alio titulo,l.qu^djm mu 
licr,rf.dc rei ucndic.& poflcflio 
intcrpretatur fccundum rirulu 
prc!lmbuJiim*l.t2iC\dca<quir. 
p< iufl.Rot.Rom.in noti ils.de- 
C1T.363.P. i.num.2.& Surd.dc 
cil.Manr. 32 5,num.i 3-&: 14. 
cura alijs,nurito poildlor cu-n 
repcriatur in pofltiTionc, non 
4 potcrtinficiari t pofleflionem 
habi aafuoaucSore, (icut p* - 
tcit inficiari,*.lh:m no luiiTc do- 
m i n h j ut p plu rt s c o I u n as cx a- 
minat Ncg. depig. 3. p, mc.3. 
JW. & ro «Juierlitatis c^uia res 
ahena potefl vcndi, J. rcm ahc- 
nam,t£decontrahcnd. cmpt. 
cum mcrito poiTterr.ptordice 
rc vcnditon,tui ocsdominus, 
qua* rat.o ccflat in pt ilc flionc, 
cum , eam habucnt avendif- 
rt^mtdianieclcuiula ccoilitu- 
t quie trans/crt veram,6V natu 
rjan poilcflionc m , vt not.fn 
d.l.quod meo.iT.de ac.quir.pof 
fcfl. et eam poflidcre cx tit. 
.prjeccdciuiexiflimandum cfl, 
vi diximus^alias ncgando , vc- 
nirctcontrapropnam confcf- 
fioncm, quod minime licct ma 
ximeconcurrentc iuris pra?su 
ptiuiic,tuucauetur, vcuduoie 
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tcncri folummodo ad tradeii- 
dum non autem ad transfcren- 
dum dominium, vt pcr AfYlicl. 
dcc.40.num. 3. & pralumitur, 
quodquifq. rcceritid, ad quod 
dc iurc tcnctur iunbus vulgari- 
bus, cVjIlamconclufloncm flc 
Jimitat Grat.conr.42.num./2. 
& i3.1ib.2.vbi dicit^qujdiltud 
cft verum abfolutc,&inindiui 
duo fcquitur Nar. d. conf.43 9. 
hb. 2.num.3.fnbdcns,quodiila 
cfl clara rciponfio adprxdiclu 
cocluiioncm > & dicit , qtTiflud 
tcnentSpec.Cyn.& Bald. in Io 
CM per eum citatis , ita in fpetic 
arnrmnt PIor.de in lir.iurand.$. 
4.num.5c>. quoloci multosci- 
tat Do&ores, quihanc dtfcn- 
dunt limitarionem,ita declarac 
Tiraq.ind.limit. i.num.2o.m 
fin.& melius,mjm.2 3.&:dcc6 
muni atteflatur Anchar. ind. 
qua?fl.2.1:b.2.num.i j.cufcqu» 
quoloci fignanterdtcicfijbnu. 
18. m hoccalu non reqnirialta 
probationem pofltflionis, & 
tcnctquoq.Rot.Luccn.vt per 
Barnab.O xmz. dccil.82. mk 
1 5 . cap. 1 6. & nouiflimc cele- 
bernmus Doctor D. Amat. dc 
cif.March.2 /. num. 27.&hac 
opinione lecuta ( fl R< t. Rom. 
in nouiis.dccii.7t7(>.p.i. n. u. 
cV alir.s canonizauit hanc can- 
dcmopinionem inilla Roma- 
dc bawta Ctucc C!« B C tu icdifs. 

P.bac. 



De fvtilt Satutano InterdiSh 



P.Saccato Veneris 1 1. Martij 
Anni i^oo. &alibi fa»pe, oc 
cgo cx fado obtinui in caufa 
M. I). AntonijTofnouicon- 
tra Ioanncm Rofctum coram 
Pcrilluf. & Rcuerendiflimo D. 
Cofmo Bardo nobih Florcnti- 
no,tunc patriae mca? Gubcrna 
torc,mcr tiffimo viro nfiquam 
fatislaudato moribus,& doclri 
na non mediocri ornato,patro 
cinantc cx aducrfo Exccllcntc 
Pom.LconardoMorifio Do- 
c^or c, valdc praclico,& t n lcga 
lifcientia multum verfato,non 
tamen me latct,Girard.Mazzo 
lum contrarium fenfiflc in con 
(il.107.qucm citauit M. D. (\d 
uocams in ifta caufa,cuius opi- 
nio non cft tencnda > tum quia 
communiseftincontrariu , vt 
fupra firmatum eft , tum etiam 
quia nullus Do&or per cum 
citatus hoc Jicit,fcd folummo 
doloquunturfccundum tcrmi 
nosprima?conclufionis,prctcr 
Socinum,qui mclius fcnticndo 
mutauitfcntcntiam fcqucndo 
communem fcntcntiam confi. 
1 06 .col. 1 . volu. 3, qucm Ror. 
Rom.ind.dccif.7d<S.adducit jp 
hac partc,&ut vidcatur,quo- 
modo tapfus fit Mazzolus in 
eoconfil. lcganturcius ucrba 
fubnum.64.cir.fin.ubi dicit,cj> 
-Tiraqu.in dic. i.limir. loquitur 
gencrahtcr dc omm tcrtio,(iue 



habcat caufam , fiue non hear. 
caufam a conftituente,& tame 
ipfe Tiraqucl. exprefsc facit di£- 
fcrenriam inter habentes & no 
habentes caulam a conftitucn- 
te,vtibi pcr eum , numero 20. 
5 & 2 3. habens t enim caufam 
3conftitucnt#, non dicirurrer- 
tius,l.filupeVa>«s,rT.de pifj. fck 
confcrunt ea,qua? dicit Bart. in 
1. fin.rf.de nou. oper. nuciat.& 
bene per Surd.deci.Mant. 1 75 . 
num. 27. quarccx hisarbitror 
limiurione veraclTcj &j>rimG 
cxtremo fatis ^pbari ex diclau- 
fula in rermmis prsrdicl^s. 

ARGVMENTVM. 

Pfimum extremum in Sa'uiano> 
an probctur per hbrum 
aeftimi. 

SVMMARIV AT. 

/ " Liber aftimi non probat regttUri 
ter contra tertium y nec pojfif 
fionemnec domtnium. 

2 Liber afthni & fi nonprobet con 

trd tertium y ftctt tameh prat- 

• fumptionem^ & trasfert onus 

• 1 probandiinaltum. 

3 Liber asiimifacit maximam p* 

fumptioncm , % bt alltbratns 
folttit oncratn Itbro defcri— 
pta. 

4 Liber aliimiprvbat prwnrmex- 

tremum 
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trcmum i*Sd*i*M fij*fr 
fttum. 

Ltbcr dJtimi ttnto mdgis frobdt 
vhtres ammeta fuit di y»9 > 
(jrpoJitadddliiHm. . 1 

QVAESTIO XXIX. 

Raefcns inueftiga- 
tio non cft mino- 
ris vtilitatis,quam 
vti quarftio proxi- 
mecxaminata.anhber cftimi 
probct primumextremum* w 
vtib Saluiano rcqui(itu,in qua, 
pro rnrgii!i conltiturnda cftcd 
d« fto,librum aefttmi t nou pio 
bare ncc domjniuru,ncc poflcf 
fioncm in prxiudicium tertii* 
Ccd fbi ummodo intcrR. P.& 
defcriptum,& cum qui confco. 
fitdc(criptiont,tex.eihn 1. li pa 
ter,vti Bart. Bald.ckahj , C. dc 
a^t.cmpt.l.quicqoid, vbi Bart. 
tf.de acquir.rer. Dom J.folcnni 
taeibus,C.de rci ucndicat. <euro 
ahis addu&is per Fcftas.in trac, 
de collec .p.i.muao. 3 ?.&in jp- 
pofito Salutani affirmac Cror. 
confil.306.lib..*. nume. 10. & 
iftudnonhabct dubitationem 
pcncs Doctorcs,ex quacoclu- 
fione fcquitur,quod aeftimum, 
inquofuncdcfcripta bona ad 
nomen Tirij non praeitidicat 
mihi pofleflbriin dominio, 
nccin polklfionc, vtper Pata- 



uinos in tratf.de fidcicom m i 1 f . 
art.44.num. 11. 

Dcclaratur tamcn prxdicla 
conclufio , vt procedat qHO ad 
criVclu m plem prxiudicij , 8c 
plenae probationis , non enim . 
delcriptio dla poteft mihi do- 
mino,& poflcflbn pra:iudicare 
itnuremeo y vt per Bald. inl. 
quidam infuo in fin.rf. decon- 
dit. i nrt. fecus autcm refpc&u t 
pra?fumptioms,quia bcnc prx- 
lumiturprohbro xftimi 3 rem 
fuifle, cjl eflc pofleflam pcr eu, 
adcuius nomcn repcritur alli- 
hrata,donec conftetdecontra 
rio, ali um poflidcre vel pofsc- 
diflcxem alli bratam, ita Caftr. 
in d.l.lipatcr,C.dc acr. empt. 
num.a.&optimedcclarat Iaf» 
t n 1 .dcccm,ff.de verbor. oblig. 
nu. 3 d.maxime cir.fi. Mcnoch. 
derecup.pofleis.rcmcd.3. nu. 
570. Modcrni Patauini vbi fu- 
pra,num. 1 2. & latc Barzi. dc- 
cif.B<jnonicn.49.num.2 i.quj 
pradumptio intantum opera- 
tur,vt ille, qui dicit ab alio fuif- 
fc pofleflam, tcnctur hocpro- 
bare, eo quia libcr aeftimi pro- 
ptcr pubhcam fidcfn,&auth?- 
ntatcm habct pro fe vrgentem. 
pra?fumptioncmJ.2.C.dcofli. 
ciui.iud.l. i.C.de fufce.& area. 
hb.-i o.vbi vero conftat dc con 
trark),alterum pofsid rejtunc 
ceflatprafumptio, qua? ccdit 

ucrita- 



~S r ' 



DeVtiliSalwanobrterJttt* w- 
vetitati l.fin.fT. de probat. alias allibrara ad nomen debitotis > 



non apparente pofleflbre m- 
tratregulapraeftimptiuapro al 
librato, vtdiximus, &voluit 
ctiam Fcfta.in tra&.dccolleft. 
.in d. i .p3r.num.4i.8f 42. qua? 
eo magisproccdunt, vbi Acca 
taftrams (oluit onera t ptibh- 

* ca,&fun&ioncsdcbitas,qua?a 
communiteraccidcntibus non 
(oluuhtur, nifi abijs, quiiunt 

. domini,&pofleflbres,vtconfi 
dcratidcro Fefta.vbifup. num. 
47.argumentum forte , & po- 
tensin matcria probarionis I. 
ncq. Natalcs,C.deprobat. vbi 
Glo.& Rot.Rom. m nouif. de-* 
c1f.470.par. 1 .ntim.6. concur- 
rcntibus aliis luris pra?(uroprio 
iubtis quibus cauctur , neminc 
pra?fami fuum lariare, argum. 
l.cum dc indebito,rY. de proba^ 
qua? augcnt probationcm , & 
eam validiorc rcddunr, cxcplo 
quoquedicimusc.ftiroumpro- 
barerci valorcm,l.rin.C f dc p- 
di.naui.l.b. * jvfriaximelieftcc 
confcftumdcrcccnti i upcr 
Iaf.in d.Ldeccm, nti m . 3 5 .cu m 
alijs allcgatis per Fcftas,v bi lu- 
pr.yium. 40. 1 -vi 

. Modo cx prxdidis infcrtur 
jccundum communes coclu- 

4 fioncs, quod primuro t cxtrc- 
mum poteritrccte probari ex 
Ubm Caraftri,contra rcum,de 
.^rxiuui poffidcntc bonaalias 



&olimper eurn poflefla cum 
principalitcrnon controuerta 
tnrdepofleffionede prcfenti, 
&quis rcperiatur in ea, ana- 
<Stor vcl reus conucntus, fcd fo 
lummodoagaturde pofleflio- 
nc dc pra?rcrito,nempc, re peti 
tam fuiflc per debitorem , tunc 
temporisconfcclicataftri, vci 
poft , pofleflam vndc crit pra?- 
fumptio, quoddeeotemporc 
fuerit ab co poflefla , qucmad- 
rnodum dicimus probari ^per 
arltimum bona tcftaton s fidct- 
committencis,fuiiscin illius bo 
nis, fi rcpcrianturibidcfcripta, 
& alhbrata, prop«cr4uithorir a- 
tcm publrcc icripturf^it dccia« 
rant Pataumi iniJoco fupracita 
" «t>Kubnum.-T. 

1 1 ccquc tranfireut fine diffi- 
cultate , \ bi res ammoca fuifsct 
5 aba^ftimotvnius, &indcpo(i 
«a ad alccrius cataftrum , non 
cnim is ncgarc pofset,quin rcs 
allibratafueritpofscfsa abco, 
decuiusxftimo fuit fubduSa, 
ncc minus ab illo, curfuit afcri- 
pta,vtperpcndunt Patauini,v- 
bi lup.num. /o.m fi.& aducrttt 
ctiaroFcftaf.p!uric5citatus,n. 
42.circarlnem. 

Tunc vcro pro a?ftimo non 
pra?fumitur,ncc iudicandft e(r, 
quandoconftat,vclalium fm£- 
fc domioum rci , dc qtta oritur 

, con- 
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concroueHia, vel pofsefsorera, 
vt pcr Caftr.in dicl. J . fi patcr, 
Cde a&.cmpt. & pcrSoc.in J. 
i.nu.27. ff.de acquirend. pof- 
fdfto. prouc fupra dcclaraui- 



mus. 



n 



ARG VMENTVM. 

Primum extrcmum an tcftiroo- 
nio unius probari pofsct iun- 
clo iuramento fupplctorio in 
Saluiano interdi&o . 

- Sr MM^iRIV M. 

1 Tcstisvnicus^tnfufjtciat inpof 

jejforto . 

2 TejhsvmcusinpoJfeQorionofkf 

3 Tclt is vnicus cu iuramcnto fup- 

flctorio fufficit in fojfejfo- 
rio. 

4 luramcntum fuppletorium dcfcr 

turctiamincaufis magnimo 
mentijvbifemiplena probatio 
altqualtttr exceditur. 

5 trobatioplenarequiriturinpof 

fefortoplenario. 
4 TeHisqualttas^uodfitomniex 
ceptione maior , ejl probanda, 
%bt eli dcueniendum adtura 
mcntum Jupplctortum , altas 
nondcfcrtur. 



QVAESTia XXX. > 

Qp-v Vaefuenint opinio 
E nesinpropofitaq- 
r » " ( itionc, penitus di - 
K ucrfa?, ac iatcrfe 
pugnantcs,quarum afcerafuft; 
fumccrctquidcm unicum te- 
ftem in matcria pofsefsoria, 
ca rationc, q<T dc modico aga* 
tur praeiudicio, & dc facili rcpa 
raripo/Iit in pctitorio iudicio, 
cuifucccditalteradc iure vera 
conclufio, quodvbi agiturde 
lcui praeiudicio oon rcquiritur 
plena probario, qua*aitas, vbi 
dccaufagraui agereeur, cfset 
ncccfsarta Barr. in l fiquis a li- 
beris,§.fi quis ex h;s,f£de liber. 
agnoiccn. i.fuk negatiua, non 
ctiam fufficcre unicumteftcm, 
co quod caufa pofscfsoria dict- 
tur praeiudicialis, & magni p- 
iudicij,dum agitur dccaperdfi 
da,cum raaximum fit commo- 
dum pofsidcnd/,ad § . commo 
du m inft.de intcrdi(5t.& in quS 
non mihi placct tngrcdi , cura 
habcmusfolcmncs DoCtorcf, 
ctiam Modemos,qui cam plc- 
netra&auerunt, qu.ilrscft Mc- 
noch.de recup.poistfs. rcmed. 
1 y.num.408. & nouifsime pe- 
rinfsimus Cont.ad I. unic.C. 
ft dc momcnti pofscfs.in u 
rat.dccidendi,vbi litb numc. 7. 
cxaroinat quajftion. perplures 
N colutn- 
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columnas, referenshincinde 
raciones, & authoricates , cum 
multis exornatiombus, ad que" 
fuirkiatpro vcritate remifiisc, 
hoc tame unum annotafsc fuf- 
ficjat inhac materia,quod Ko- 
taKomana amplexa e(t part6 
negatiuam, f non fufHcere uni 
cum ccftcm in potsdsorio,ucin 
decif.8^i.p.3.num.i.&ob id 
in iudicando non audcrem re- 
cedere ab i ft a opintone pro* 
pterauthoritatem illius facrac 
Rota?, & hanc partem magis 
communem , & ueram dicit 
Stef. Grat. dccifio. ip2.n.ult. 

Sed quicquid fitdc veritate 
illius opinionis, (i fequamur 
partem oegatiuam, ego nihilo 
minus cxifhm arem , uiramen- 
tum fupplctorium iumcerccu 
unicof teftcpro ucnficationc 
primiextremi in Saluianorc* 
quifi ti,qui a liue t cneam us o p i - 
nioncm Bart.& fequaciu , cau- 
iam pofsefsoria efec paruj mo* 
m enti,eric locus iurameco fup 
plccorio, quod & in caufis pof- 
(cfsonis dcfcrri ofle non ambi* 
gic Barto.in l.admoaendi,rT.de 
iur.1ufint1m.55.ubi Iaf.n. 273. 
in 2 . 1 cct .O iafc. decif. Pedcm. 
pg-num. 30. quo loci id etiam 
procedere dicit in pofscfsori© 
rei magna?,& Bcnir. decif.62. 
ubifup.nura. 1 o.atceftatur,hac 
efsecommuncm opinionc" cx 



10 IntCYCLlbtO •* v 

di&i s Al c x.conf, 9 1 . co f . 1 . uo ! . 

5 .cum aliis per eum cicacis , & 
nouifsimc Mancin. de iurame- 
to par.a.arc.l.num. 3. fiuctc- 
neamus opinioncm eoru , qut 
dicunt,caufam pofscfsorij,efte 
maximiprariudicii qu£ ucrior 
uidctur pcr ea, q u e fcribit idem 
Contard. in dic. 1. unica in ra- 
tione 1. dubitandi fubnum. 2. 
in fin.uerfic.ulr. opinio , quip- 
peeric concludendum , quod 

a iuramentum t fuppletorium 
deferaturetiam in caufis ma- 
gnis, quad 0 probariofafta per 
unicum tcftcm aliqualiter ex- 
ccdit , icmiplenam probatio- 
nem & eft adminiculata cx c6 - 
icdtuns, &pra?fumpcionibus, 

6 iSyCiti dcfcrtur fit honcftar ui 
tc,fccundumopinionem plu- 
nes in Rora CauomX3tam , uc 
in llla Rom. Dohane Salis cora 
IlluftrifsimoSeraphino Lunat 

Martn 7582.111 manulcrip. 
inalia Romana domus cora 
Hluftnfsimo Matica in lmpref- 
fisintcrconfiha criminalia co- 
lcberrimi Docloris aetatis no- 
ftrar Dom. Farinacu m ordinc 
47.ni1m.ult.quam conclufio- 
nem cum multis authoritati- 
buscomprobat Manc.in tracl. 
dciuram.in d.p.2. att. 6. num. 
12. &eftdementeD. Ofafc. 
decif.cic.9p.fubd. n. 30. m fm. 
quodmaximcdiccndum puca 

rcm 
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r?, quia fi aducrtantur Do&o- 
rcs dc ca rc tra&antes, proprie 
loquuntur in poffellbrio ple- 

5 nario,t&inpoflcfforiorein- 
tcgranda? , in quo dcbct planc 
probari primum cxtrcmum , 
vtpcrRot.Rom.innouiff.dc- 
cif. i£5.p.2.nu.i.&Piot. dc 
in lir.iuraudo,§. 3 . num.44. & 
45 .& Afftic.dccif. 3 ^4-nu. $ .& 
tamcn in eo cafu admittunt 
ctiam vnicum tcftem cum ad- 
miniculis,&iurameto fupplc- 
torio,vt per Ofafc.citatu,muI- 
to magis dicendum eft in vtili 
Saiuiano interdi&o , quod eft 
nudum,& momentaneum , in 
quo non tra&atur dc poffeflio 
ne fuccefliua, & effe&uali , fed 
donec,&quoufq$ creditorfue 
rit fatisfatfius dc fru&ibus rci 
petita? . Bart.in 1. 1 .in fin. ff. de 
Salu. interd. Mcnoch. dc adi- 
pif.poffclf remcd.3.nu.d.cum 
aiiis ibi rclatis . 

Conlulercm tamcn in pra- 
xi , v t quahtas tcftis illius pro- 
barctur,hoc ctt, ilium effe om 

6 ni cxceptione maiorem , t ac 
bona:fama?,& conditionis , & 
timorata? confcicntiae , & ab 
omnibuspro tali reputatum, 
& cxiftimatum , vt per Benit. 
ind.decif.62. nu. 14. cum feq. 
qucm fequitur,& commcndac 
Contard.ind.l. vnica,in loco 
citaco, n u m . 3. & dc comrauoi 



QiuftkXXX. so 

artcftacur Barnab.Corn.detif. 
Lucen.tf8.num. 13. vbidiicit 
non poffc defcrri talciurame- 
tum in fopplemctum, quotiei 
in fpccie non cft articulatum 
talcm cffc omni cxccptionc 
maiorem,quia & Ci quifque bo 
nus praefumatur fccundu prx- 
fumptionem natura* , non ta- 
mcn prxfumitur oinni cxco^ 
ptione maior , vt aducrtit Bc- 
nit.d.dcaf. 6 2 .num. 1 6. quarli* *. 
betenim minima caufarcpcl- 
lit tcftem ad iftum crfc&um , vt 
non Cn locus 1 luramento prxfa 
to , vt pcr Cornaz. vbi fupra 
num.x7. 

Qui vcro contrarium tcnct 
vnicum fufficerc teftem in cau 
fa poffeffori j ,dc quo Bar.in I.f. 
C. quorum bonorum ,& inl. 
2. cir.fi. C.vbi in rem act. vcl lo 
quuntur contra comunes tra- 
ditiones, de quibus fupra I a t i f- 
que fufficienter oftenfum eft, 
vcl loquunturin poffeflbrio 
fum m ar iiifimo, quod extraor- 
dinarium appellant, in quo pa 
rum gigniturprenidicium par 
ri tanquam alterius iudicij pras 
paratotium , vt dcclarat Me- 
noch.in d.Rcmcd. 1 > . n. 4 1 3 . . 
ex quibus itatcnendura atbi- 
tror. 

.... . » 
N 2 AR- 
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ARGVMENTVM. 



Primum extretmim, an probe 
tur in Saluiano intcrdi- . 
€io per teftes , & 
a&us fingu- 
larcs^ 

J V M M A R I V «V.; 

f Fopfsie probatur vcrc ,vcljr 
tle. 

2 Primum cxtremum in Ssluittn* 

probdtur pcr teslcs fmgnU* 
. res. . 

3 Vojfcfsio probatur pertcstesf*- 

guUrcsitpailtbusfucccJstuis 
&freqHenubns.. 

QVAESTIO XXXL 

Cfltffio pluribus 
mcdis in iure no- 
flrojpbatutjquos. 

fcrec mnescumu- 

Iat, & rcftrrMtnoch. de retin^ 
poiT.rcmed. 3. r.u.5,7 5. & nor. 
ial. 2.C.dcaoju.po£&in L 
cjuod meo , & eo nt^ck in ahis 
plwnbus locrs, ad duos tamcn- 
rcducunrur,vcrcinquam t aut 
fHile. Vcre, pcr 3wtusdirccte 
infercntes ad poficiTionem>vt 
colligcrc fi u ct u s. ! t m j n 31 c,ara 
rc,pcnfiones rccipere, & aha fr 
nuba facere^ quae coniucucrc 




SaluUm Inter&St. 

facereveri domini rcrumfua- 
rum;probattex.ml.Tma, £ 
dc folut. Alcx.in Lquamuis,§, 
i.fF.dcaeq,po£ Marf.inRub. 
de probat.num. 257. glof.m 1. 
3. C.fin jreg. vbi Bald. 6V fflof; 
& Bart.in 1. 2 . C.acq-.pofL Bc- 
nit. dccif.70. num. 1 1. & fidte> 
pcr claufulam coltituti, vt not„ 
in Lquod meo, vbi glof. rT. dc 
acq.pofLpcr traditioncm in- 
ftrumcntijI.i.C.dc donar.pcr 
rcferuationcm vfusfru&us , I. 
quifquis^C.dcdonat.cwm aliis 
copiosc adduotis pcr do&iflr- 
mum vinun DJiaiz. dccif.Bo- 
non.49.nu. 2 4. pcrimpofit io- 
ncm ligiJIi , pcrniucftJturamv 
Abb.in c. 2 . de eonfuer. pcr ctai 
nium tradftjonem, I.CIambus 
Cdccontrah.cmp.grlof. rnl 1 . 
fV.dcacq.pot.& pcr alios aclusw 
fimiles , prouc pcr iftos du<>s 
prffciput' modos probari pof- 
itffioncm artcflatt lunt Abb- 
ht c.cx lircris^dc confucri,?iu.. 
*o. & Arcr. in §. pcrtraditio- 
Hcm,nutr.2.isv!Udc rcrum dir- 
uif/ 

Wrumdubirare quaJoquc 
fcl: mus , fi pullc lfio probarur 
pcrcdics, quororo alrer dicit 
vidifsearare,altcr vidifscdc ta- 
h anno fcminare> altcr vcro* 
colligcrc & i&us , & fic app3- 
rcnt in fu;s dictis lingutarcs,& 
cctte, \bi tcftesin icporcfuni 

coa- 
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conteftes, dc quo necefsario il 
bprobatioficrioportet, qua- 
uis dcponant de aftibus fepa- 
2 ratis,& iingularibustmhilomi 
nuspofscfiioprobara, celctur 
eaproptcr fi reftes conclude- 
rcut iii Saluiaoo , de pofvefliu- 
ncdcbiroris, detempore con- 
tadus,vcl poft, quamuis vnus 
dcpuncrt t de vno a&u polscf- 
forio,altcr dc alio, & fic de iin- 
^ulis, vtiquccenferctur proba 
rum priinumextremu pcrca, 
qnx dicit Arer. conf.42. 1111.3. 
verf.2.prmcipalircr,quem ap- 
probauit Ror.Rom.milla Ho~ 
iiien. litons maris , coram Re- 
uercndiis. P. l>. dc Rubcjs,die 
i2.N ucmbris 1574. m 
prtiii s di u c r I . n um . 1 . p a r . 1 . & 
tcuct Benit. decif. Bononicnf. 

2.num.2.vbi deciarat,id pro 
ccdcrc, (1 tc ftes deponunt de 
aclibus jmmcdrate,&fui natu- 
r:i pofsc/soriis,fccus vcro,fi nC> 
deponunr deacfcibus immcdia 
teinfcrentibusad poiliflkmc r 
fcd pra?iiimptiue,vr pura-5t]i!ia 
deponunr,refpond:iscdc mcr- 
cede Titio,quia immediatc no- 
depominrdeactopobefsorio, 
fcd rcmoto, licet prjdumptiue 
rcfultet probatio polsclsionis, 
quocaiu lcenndum cum pof- 
fcifio runc pertcftcsfmgulares 
non diccrccur iufticicnccr pro 
bata , ut ibi pcr cum 3 &. quvd 



$u*ftio XXXI tr 

pofsefsio probctur pcr teftc? 
fingulares, ita fuit tcntu in una 
Theatinacenfusanni 1571. ut 
pcrVerall.decif. 343. p. 2.& 
ratio uidctur efse , quia ctfi rc- 
ftes fingulares regularitcr non 
probcntj.iufiuradi. C. dc rcft. 
cum uulgaribus j tamen ubi te 
dunt ad unum ftncm,& depo- 
nunt non de adu inomcnra* 
3 nco,fcd de a&u t fucccfliuo, & 
permanentc, non dicuntur fin 
gularcs fingul. ritatc obftariua 
icd potius, lingularitatc admi- 
niculaciua, quae in rcftibus tolc 
ratur,ncc facit uitiare eorum 
difla, utperOfafc. decif. Pe- 
dem.{79.num.35.& pcrHierr» 
nymum dc Laurenrirs, decif. 
Auenion.i i.num.7.& Ofafc* 
iub num . 2 4.in citat a decif.p 9. 
quernfequuti funt Domini dc 
Rora,m iJla Vrbeucranatrrri- 
rum , ut per Caef. dc Graf de 
teil.decif.57. num.ic.iftamqj 
cfsecommunem opinionem , 
quod pofseilto probarur per 
teftcsfingnlares, iiin redd.t or 
ne caufc umis deponat de uno 
aclu., alius de alro , quia dep' - 
ntmc de a»fruum frcqucnria, & 
ficdeeo^adquod princ^alr* r 
mducuntur additicrcntiaprc - 
barionis, qua? fir fupcr fa&o 
p irrkuiari, & fingulari momB 
taneo , vt per glol, jfi L ob car- 
xnvn,§.rin.tT.uctcftibus,& pcr 

lut. 
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Lf.inl.admoncndijff.dciur. fi, releuatur db onert pn* 

lur. n . 2 5 6, cum aliis per Ofafc. . 

citatis,ubi fupra,& nu. 2 tf. rcfc * Vcritds fimpcr in iudtao ct di- 

rente cx di&is Guidi Papa?, de ccndd . 

cif . 5 44. plu rcs caufas fuiflc tcr 7 Dominium aliud cfiydJid cjl pof- 
minatasin camcra magni con 
filij,non obftante tali fingula- 



ricate teftium oppofita j & cft 
fatis vulgare diclum , quodin 
aclibus {ucceiTiuis non atten- 
ditur fingularitas tcmum , ut 
elcgantcr cxplicat Barzius dc- 
cii.B0nonicn.73.nu.33. 

ARG VMENTVM. 

Primum extremum > an pofllc 
probari per confeflioncm 
Rci conuenti , ha- 
bcnris Autho 
rcm. 

S V <JM M A R l V UJf . I 

/ Emptor non habct regrcfi «m dc 
cuicJionc fi Pcr propriam cul- 
pamcadata poj/tjstoncrei. 

2 Tojitioniquis nontcncturrcjpon 
derc vbt fatendo , vcl ncgan* 
do pbiprdiudicat . 

j Pojitiont conccrnenti dominium 
cmptor rcjponderc non tcnc- 
tur, 

4 Confefsio tmptoris tjuando tff 
*vtrifimilts prdiudica; cui- 
CUntJUC . 2 

$ Prdfumptionem qui h&bct pro 



fifsio. 

QVAEST. XXXII. 




Vxroetiarn,anpri 
mum extrcmum 
poflit probari me 
diante confeflio- 
ne Rei conueci per pofitiones, 
fiReusallegac habcre Autho- 
rcm, quam qua?(honem rcpc- 
rio {ui(se difcufsam in Senacu 
Mantuano , & in eam partem 
icum fuifte per doounos,quod 
non teneatur refpodere Reus 
huic poficioni : ita referece Sur 
dodecii. 22.motos 

Pnmo,quia cmptortnon 
habccrcgrcfsum deeui&ione, 
fi per propriam ctilpam cadac 
a poiseffionercijl.fi mancipiu, 
ff.dc cui&. l.fi cotrouerfia, vbi 
glof.6V lbi Bal. C.eod. cum re- 
iiquis concordantibus, ac con- 
fitcndo praibt occafione cui- 
diioni , merito ne amittat rc- 
guiTura non debet cogi ad rc- 
Ipondendum • * 
Secundo non tcnctur quis 
refponderc pofitioni pcr qua 
incidic in capcioncm t fiue ne- 
gctjfiueconfitcatur, l.&quia, 

§.in- 
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$.imerdum,vbi glof.ff.dcintcr 
rog.a&.glof. in 1. qui iuraffc,§. 
fi patcr,rf.de lur. iuran. cu aliis 
adduclis pcr Surd.in d.dccif.n. 
3-atqui Rcus refpondendo fi 
negat,incidicin periunu,quod 
valde abhorrcndum eft, 6. q. i . 
c.infamcs , c. & ii Chnftus, dc 
iur.iur. fi vcro fateatur,mcidit 
in damnum, co quod pcrdit rc 
grcH'um,I.quod fi noht , §.ma- 
cipium,m vcrb. adhibucnt , ff. 
dca»dilit.cdic.Gram:t.c6f.22. 
intcr ciuil. num.y. cum fimiii- 
bus, igjtur. 

Tcrtio, inclinarunt DD. in 
hanclcntentiam pcr doctrina 
Bart.in I.atqui natun,§.fi cum 
mcabfeiHc, nu.^.fr.dene^ot. 
geft.quolocidicicquod cm- 
pcor non tenetur relpondcre 
3 pofitionibus tconccrncncibus 
dominium vendiroris , criam 
quod lciat,quia hoc modofibi 
prxiudicarcr j ita pan rati nc 
quando Reus mtcrrogatur dc 
pofleflione ipfiuimet vcndito- 
ris cum non poflit aflignan vr- 
gcnsratiodiuerfitatis intcrdo 
minium, & pofieflione quoad 
iftumerTeclum, cum aliis ldte 
addu&is pcr Surd. in di&a dc- 
cif. 2 2. 

Mihitamcn fcmpcr vifafuit 
dura illa decifio,& contrarium 
quandoqjvcrius arbitratus su, 
& mouet^r arguendo afuffi- 



cicntipartium cnumerationr, 
quodiniurevalidumeft, Ipa* 
trefuriofo,vbi Bart.Bal.&aiij, 
fF.de his , qui funt fiii,vcl alicni 
iur.c.cum dileclus,dciur.patr. 

■ fic induccndo . Aut Keus cor.- 
ucntus negatpofitionem,\cl 
ignorareproponit,quia ficfc 
habcrc ventate opinatur . Aus 
c6fitetur,eo quod vcre resita 
fc lc habct . Primo cafu qua?- 
ftio non habet dubiumj fed de 
plano procedit, cx: emptorha- 
bct luum regrellum, cum nul- 
la culpa poflit ei imputari, qua 
re caufam prcftitent cuiftioni, 
& ccflant pcr conlequens om 
nes rationcs cx aducrfo ponde 
rata? Secundo cafu ego dico, 
aut illud,quod fatctur eft vcru, 
autnoneft verum,fi verunon 
eft , tunc onus probandi , rcm 
alitcr fc haberc,transfcrturin 
Authorem,quia confeflio cm- 

4 ptoris habct anncxam tpra»- 
lumptioncm,& vcrifimilitudi- 
ncmj non enim quis prxfumi- 
rurveUefuumiaclarc,vt indj 
abaliorccuperct argumcnto, 
1. cum de indcbito , ff. dc pro- 
bat . & melius eft,caufam mta- 
dtam fcruare , qua poft vulnus 
rcmedium qua?rere,t.fin.C.ex 
quibus caufis in integr.rcftir.l. 
i.C.quando liccat vnicuiq. fi- 
ne iud. igitur talis pra;fumprio 
transfctt onus probandi in cu, 

qui 
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qui vulc contrarium aiTcuera- 
re,nam quihabet praedimprio 
5 ucm tprofe,dicicurhaberefua 
iiitcntioncmfundatamin tan- 
tum,vtrelcueturab oncrepro 
bandi,l.Lucius,rT.dccondit. & 
dcmonlh vbi 13art. Surd. dccif. 
231. num. 24. & 2 j. & Rot* 
Roman, decil. diuerf. in no- 
uifs.££7.par.3.nurn.3.&ccffac 
alia ratio pcrpenfa in dic.dccif. 
Surd.fubnu.2.hoceft,empto- 
rcm in huiufmodi cafu ceneri 
doccre de iure cui nccntis, quia 
cx prardiclisconfcar,non arcTa 
ri ad calcm probacionem, & il- 
iaprobuciocunc neccflaria re- 
putJCur,quociescmptoromif 
iic dtnunc!acioncm,in quib.ter 
tnmislcquuntur Coclorcscita 
ci per Surd.in dic.loco,qua?ftio 
penituskparataacafu noftro, 
itadicimus, confefsioncm de- 
bkbris , quando efl verifimilis, 
oificerccuicuq. 3-doncc cotict 
dc coti jrio.l. li <js deceprionc, 
§.pcn.C.dc donac. Surd. dccil. 
5 5.num.3.& dccif. 10?. nu. 2. 
Rut.Rom.innou1ls.dccjf.375;. 
s r.um.2. par. 1. vndedonccali- 
tcrconflct.flandum cfl illico- 
KiIioni,(i vcro Author proba- 
bic tunctcmporis alium fu:(Te 
in poiTeffionc & llc doccnd . rc 
aliccr lc habere,iuxta tcrminos 
i.cu fjIfa,C.dciur.& facgnor. 
uim lbi not. tuncpcr rationes 



no InterdiEh 

fupra adducTas, iudcx potcft 
fuadcrt ad dencgandu m regref 
fum euiclionis emptori, tam- 
quam in culpa cxiftcnti, & fibi 
ipli cnc impucandum,quarec6 
tra v eritacem aufus fucric facc- 
ri id quod vcrum non erac,pec 
iura fupcrius adducta argu— 
menco aocin Lfin.ff.dc rct vcn 
dir. 

Si vcro ilIud,quod in pofitio 
nibus aflcuerauir, habccimagi- 
ncm vcritacis, tunc Author n6 
poteiT,nec dcbet conqucri,qua 
rcemptor veritatcm propala- 
111 c, quia vcricas (cmper, & qusi" 
docunque e(t ditcndj c. vcrita- 
tem diihndc. t.l.cos,C.detcfti 
bus ncc ex co , quod veritatcm 
dixir,deneganduscft eiregrcf- 
fus,hoccnim iurcnoncauetuc 
argumcnto,l.pr*cipimiis, C. 
dc appcll.it. m (i. niiiinhaerea- 
mus comrouni prouerbio, qct* 
vcncas odium parit, & malos 
quandoquc opcraturcfTecTus. 
r-xquibuscefliire vidcnturra- 
tiones cx aduerfo confidcra- 
tar. 

Ncc doclrinaBart.indic.§. 
fi cum mc abfente,videturpo£- 
fc applicari,qux cum Ioquatur 
induminio tdiucrfificat qua?- 
ftionem,cum nos vcricmur ex 
tra illos tcrminoSjfcd iu poflcf- 
fioncqu* potiusm tactoconfl 
£Ut,& qu jc iacilc vidcri , ac fciri 

potcft 
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poteft a quocunque not.in W. 
ff.de acquir.poff. non fic in do- 
•niinio,quod&infa<5to, &in 
iureconfiftercpbteft, ncc ab 
ommbus fciri, & vidcri , vt nOs 
docetexperienria.quandoquc 
.n.rc poifidemus que no eft no 
ftra, vndc ex diuerfis non infcr 
turLPapinianusc*uli,rT.demi 
nor. Haec tamen didh funt per 
modumdifcurfus,funWame 



» • 



QVAEST. XXXUI. 1 

V*ro poftrem6!> 
coplemento huius 
primar parris; quis 
debeat obtinecc tn 
Saluiano intetdic't,o;inquo re 
folutiuc dicatis, quod is obtine 
rc dcbet,quiVrobat e*trema 
nccclTaria, ncmpcporTeiTiorfc 




prorefponiloneaddoftrinam i dcbitons detemporetcontra 
Eart.in d.§.cum meabfcntc,in tfus,vclpoft, & pofleffionem 
oua iignanter ftat pondus deci Rei conucnti detempore Iitis 



fioms^urdi, e>m loqui indo- 
minio , quod nihil habct com- 
munecupoflcflione, pcrnot. 
in I. natura!iicr,§.n!hil comniu 
r,r 3 ff.<teacq.poflef. 

ARGVMENTVM. 

:.*«»•! - '. ' : • ' 

In Saluianomtcrdi3o quis ob- 

tinercdcbcat. 

... * • - ■• . . 

• T • t • • • • • 
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moejc, Rol.a Val.conf. 14. nu. 
1 ^.lib. 1. & Ncguf. depignor. 
par.8. mcmb^.nu. 13. & Put. 
decif.207.I1b. i.dcquibusdi- 
ximusin qua-ftionibus prcce- 
dcntibusj & vltrapredidtado- 
<cct de hy potheca , vt dKflu fuit 
in illa Romana Saluiani inter- 
di&i, venerisi 1 .lanuarij (£07. 
cora R. P.D. Decano*dequa 
infraA-fuitinRot.fpp^reloIu 
tum, & Hondcd.Iatc conf. r 7. 
«u.9< lib.2. kapariratiohevi- 
/ l* Saluiano interdiZh is obti- demus in aliis remedts pofleP 
1 wtrfuiprobatcxtrema. 2 foriis,f vti'i pofsefsorio reintC 
2 I» Remedijs pojjcfforijs is vin- grand*, in quo is obtinct, qui 



tit^quifrobatdebita reqni- 
Jita. 

j Frobansextremainrcmcdioin- 
tentatoobttnet,fi nonrcpella 
tur altqua lcgitima cxccfm- 
ne . 



docetdc antiquiori pofscflio- 
nc, &denouaconucmi, ^\bb. 
in c.ad fcdem de rcftit. fpoliat. 
nu.28.S0cin.in I.rem <jua? no- 
bis,fT.deacq.pofs.num.i<S.Af- 
fli<5t.decif.227.M.Ant.Amat. 
dccif. Marchi* 40. nu. 1 4. Be« 
O nir. 
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nir.decif. Bonon. 10. num. i. 
Rot.Rom. in nouifs. decjf.8o. 
par.2. nu. 8. & nouiilim c Bar- 
nab.Comaz. dcc.Luccn.ioo. 
nu.2. &dccif. 103.niL5.cum 
dliis pluribus,ita dicimusin 
pofsefsorio rctincndx , in quo 
icgularitcr loqucndo is obti- 
nct , qui docet fc pofsedifsc te- 
porc turbationis , icu litis mo- 
t?, & tcmporc litis contcftaue 
Rot.Rom.innouifs.dccif.27. 
par. i.nu.2 i.&dccif.4.par. 2. 
num.2.& dcci.8o.par. 2. nu. 7. 
iic ciiam omncs concludunt 
in rcmcdio,I.fin.C.deedic. di- 
ui Adr. toll. cum immittedum 
cfse in pofscifioncm bonord 
dcftincli,qiiiexhibcttcftamcn 
tum non abolitum,ncccanccI 
latum, & probat tcfiatorcro 
pofscdifse bona illa tcmporc 
mortis \ux , ibi mittatur quide 
in pofscfsionem carum rcrum 
quc tellatoris mortis tcmporc 
fucrunt,vtibi pcrBarr. nu.2 r. 
Cattr.nu.rf. &plcr,cMcnoth. 
(uperd. remcd. num.3^3. ikc 
non,& Reum conueiKttm poi 
iidere Papicn. 111 f rm.hbcll. 
vbi agitur de pct. lurcdita— 
tem cx tcilamento, in \erbo 
polTidcbnr, fic dicimus in rc- 
mcd. quorum bonoruni,& in 
rcn.cd. l.fin.C. dcacqu.pofs. 
& in aliis icmcd js latius per 
Do&or. cunuilatiSj & preci- 



ofoterditte: 1 

puc pcr Mcnoch. in quibus U 
vicior exiflit, qui probat rcqui 
fita 3 & gcneralitcr A&or , qui 
iuam probauit intentioncm , 
dcbct obtinerc,l.negantcs, C. 
dc adt.& oblig.l.fin.C.dc exc- 
cut.rei iud. Bart.in l.admoncn 
di, ff.de iur.iur. nu.50. & Rot. 
Ccnucn. dccif.28. nu.i.& 2. 
quod quidcm ucrum eit , nifi 
3 tAdorrepclIaturaJiqualegi- 
tima cxccptione,dc qmbus, ck 
unaquaque earum particula- 
riterinfcqucntipartcdilcutic- 
mus. 

Tenor uero dccif.talis cfl ut 
fequitur,uidclicct: 

JLOMANA S ALVIANI 
IntcrdUtt . 

• ■ * • ' 

VcncrisDic 1 i.Ianuarij, 

• * * 

Coram R.P.D. Dccan$ . 

Fuit rcfolutum, efsclocum 
a?gidiana?incaiu, dcquo agi- 
tur. Nam primo probantuc 
cxtrema Saluiani^ncmpe.pof- 
feifio illorum dc Sendis cx in- 
itrumento ucnditionis,in quo 
adeit claufula coitituti, cx qua 
probaturpofsefsio confiitucn 
tis, Ang.in l.qujrdam mulicr, 
nu.2.dcrci uend.Tiraquel* dc 
COnfht.p. 3 .liiiJic. 1 . nu. 2 o. Sc- 

cun- 
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cun dum extremum probatur 
pcrlitisfubftentationem . Vc- 
ral.dccif.3 69. par.2. Carfar dc 
Grafs.dccif.4.de reftir. fpoliar. 
Dciuftitia fentcntia? conftat, 1 
cum in Grcgcdctur h^pothe- 
ca ,utfuitdi»ftum incaufa Ro- 
mantfPecudum, ^.Maij \6oo. 
coram R. P. D. mcoMcllino, 
&priusineademcaufa,coram 
bon.mcm.D.Gyptio,& hypo 
th eca conftat ex inftn 1 mentis, 
dc quibus coftititin a&is ? Iicct 
omifsafucrit regiftratioinco- 
fcdione rcgiftn,fcd tollitur dif 
ficultas cx fententia graduaco- 
ria,Iata intcr creditores, & Pa- 
rifium, confcntientem gradua 
noni, quocafu fententia pro- 
bar, & pro capraefumitur , En- 
noc.in c. bonae , ilfecondo,de 
clecl. /Uexan.conf. 1 o 1 . lib. 5. 
Put. dccif. 113. lib.3. 

Nonobftat, quodpra?tcn- 
datur pro partc d. Pariiij, fc cf- 
fc antcriorcm aliis creditori- 
busobpecuniastraditas Scho 



gux/lio X X XIII . *4 

Iis,cx quibus fuit fa&a rccolle- 
dtiofru&uum cx arte agricul- 
turx , quae rccolledio ceffit in 
vtilitatcm crcditorum ad I. in- 
tcrdum, qui pbt. in pign. hab. 
quiaifta: pccuniar fucrunt folu 
tc pro pretio ani maliu ra, & ita 
debitar rarione cmptionis, & 
ideo ex illis non potuit quxri 
hypothcca : nam id proccde- 
rct,(ifuiiTentfimpIiciter pro- 
pria? Parifij,quod autem fucric 
graduarus intcr priorcs pro 
ifto crcdito, fuit fadtum cum 
hacconditione, qudd tcnerc- 
tur oftcndcrc ante executione 
pccuniasfuifscdc propriis, n5 
autem de pertincntibus ad il- 
los dc Scholis. 

Nec obftat qu6d obtinuc- 
rit mandatum, quia non fuit iu 
ft ificatum,& adhuc pcdet cau- 
fa appcllationis, coram R.P. 
D. mco Pamphilio . 

Et cx hic conclufum fuit lo- 
cum eflc Acgidian» . 



* ■ 
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T R A C T A T V S 

DE VTILI SALVlANO 

INTERDIC T 0 

AVTROR.E BARTROLOMAEO SC k *APVCClNS 
cv! - i-n Ffttrit» fR*ue*iutenfi I V- 3). 

LiberSecundus, '! 

•ARG VMENT VM. i declaravt ibi. 

. j ExecftioqHd-constdtperinftrt*- 

Exccptio qtiafis ad m i r tar w r , & * mentum.dtcitMrttarMy & ad- 

qualisrrunadmitraturinSal mittenda. 

uiane mtcrdicto . * Exceptio UU eft admittenda im 

■ u j lmm . . , . ••. • . 

S V M M A R I V M. 

/ Exceptio »09 admfttimr imSat* 

wanointerdtfto, quareqtti- 

rit attiorem indagtnem . 
2 Exceptionon ddmtttttur in pof- 

fijforiO) qtta confistit inf*- 

tto. 

S Exceptio illa dicitnr requirejT \ 

altiorem indagtnem , quaits 

per ludicem futt jemctdrbi- 

trata, , 
4 Exceptio qujt in iure confiftit y ad 

mittitttrt/t\pojfejfori$ ? quod 

• • t < s 



SatuiattojieH ctardsquamuts 
reptzeateo Aclarffreqfurdt d* 
jputdtionem *. 1 ♦ 

•'»; •: »•> ;.«' V. VA . , *•! 

QVAEST. I. .> ;. . 

" ! ! 1'ionc, jnC|Uafcre 

<Sf IvSl cota v ' s ^ u ' us matc 
^**^ 1 ""^ ria? confiflir, alkjuc. 

rcgula? funr conftirucnda? pro 

habenda vcriratc omnium in- 

fradiccndorum. 

Prima crgo crit vcra,& rea» 

hs conclufio,a qua nullus Do- 

dor 
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Aor^ifTcntit^quodcxccfJtio il- 
X lanon cfr in t poffcflorio ad- 
mirtenda^quajrequint altiore 
-tndagincm Barr. Caftr. & alij 
in l»ideui,ff.deiudic.Drc. m 1. 
fin.C.decdic.diu. Adr.toll. n. 
43.Arflid.dcci.i4.num.4. Ca 
pic.decif.i 2 i.num.28.Mcno- 
cli.de arbit.iud.hb. 2 .caf. 12. n. 
1 , & in terminis Saluiani Rot. 
Rom.in noui1Timisdecif.43.ni 
g.&decif.fcq.num.j.par. r,& 
dcciC34.par.2.nume. 2 3-cum 
ahjs fbi ciratis,fed eius cogmtio 
referuatnnn pctjtorio ludicio, 
vt diciturin d1c.dccif.34.num. 
pen.infine,& decif.507. nu.3. 
par.i. 

Secundo conftituenda cft 
rcguJa c|uc^d illa exccpriodici- 
tur rcquircrc alciorcm indagi- 
ncm,& pcr confequens, no ad 
2 tmttcnda, quat coniifht t iu fa- 
Ao 5 vndc fi ci Ic t opus darc ca- 
pkvla , tcftes cxaminar c , & h- 
milia ftcere , q ux rcqutrunt fa- 
tislongamdilarioncm , &di- 
fciuliu n c m , ccrtc 116 diccrctur 
cxccptiolcgitima ad rctardan- 
ckim proccilum in poflcfr rio 
Menoch.in d.caf.l 2. lib. 2.11.4. 
& quacft.53.l1b. 1 . Mii. i.Boer. 
dccif. 2p8. num. 7. Carol. dc 
GraflT.de cxccpt. except. 7. nu. 
10A pknedcclarat Contard. 
i{c>i.unic3m,C.dc momc.pofs. , 

T.f 



uiflime Rot. Rom. inimprcfs. 
dcci(.5 20.pa.i.poft i3al. Frac. 
& Aftlhfl.num.2.nifi cx teAib, 
cxamiuatis,& cx inftrutntntis 
iam exhibitis vcritas rei patcfa- 
£iaciTet,quocafu, tuncratwi 
corum habcndacflctjlor. R». 
dccif.^/p.n.2.par.2. 

Tcrtioconfhtuenda cftcoti 
clufiq, quodexceptio illa dici- 
turrequircre alciorcm indagt-: 
ncm,qua? talis pcr iud.ccm fuic 
3 axbitrata t in arbitrio cnim iu- 
dicis itac , an exceptio dicatur 
requircrcaltiorem indagincnv 
vcl non 3 glofT, inl. isaquoin 
princ.fr. vr in poiT. Icgat. quatn 
omncsfcquXitur, vtpcr Carol. 
de GraiT.in dic.cx cc pt.y.num . 
ult.vbidccommuni attcilaruc 
& bcnc Rot.Rom.in fupra cita 
tadccif.6i?,nuro.2.& 3.pa.i. 
cum ahjs cu/nulatis pcr Mc- 
noch.dcarbit.iud.caf 9. hbr.2» , 
num. vit. vbi rcfcrt opinioncs, 
qualc dicaturtcmpus inconti- 
ncnti,vcl longum,bcnevctum 
cO, quod iftud arbitrium dcbec 
eficaiurcrcgulatum, non cx 
propriocapite, vtquandoque 
ahquos aibitrari,vidj^dmmc- 
tes omr.ts probanoni s,u*ue fa- 
ciant, fiucnonfaciantadrcm. 
Clcm.paftoralis, dc rciud. ca. 
vcmcnsdciur.iuran. Alcx.con 
f1J.cT5.iM princ*lib.i.& Hietcnv . 
dc Lautcnt. in tjccif. Aucuion. 

lj.u.j. 
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x ^mim.c.quapropter,cum fe 
mcl iudex rciecerit cxccptio- 
ncm , cenfctur vtique arbitra- 
tusillam indaginem requirere 
vtinterminis Saluiani hiit di- 
&um in illa Amcrina domus 
[ <decif.57.num.3.par.2.&eft ve 
ra conclufio, quod vbi fuit pro 
pofita exccptio atque difcufla, 
& ca non o b l lan te,lata fuit se- 
tcntia ccn fctur pcr Iudiccm re 
icclj,vndcnonpotcftob iditc 
rum proponi , faltemad retar- 
dandum effc&um fententif Fc 
lyn.in cap.cum Ioannes, num. 
34.dcfid.inftrum.Abb.confil. 
1 4.num.4.uol. i .& Lanccliot, 
dc attent.par.a.C. 17. 

Quarta fit conclufio , qu od 
illa cxccptio ccontra admitt£- 
4 d3 cft,qua? in iurc confiftit t ca 
ratione quod ius eft certum, & ' 
darum , & ob id dicitur dc ca 
incon tincn ti conftare Bald. in 1 
hancilla?,C. de furt.Hinc idcm 1 
Bald.in l.cum pro ponas, C. d e ' 
reb.crcdir. dicit quod extantc 
llatuto, quod inter aflines fiat 
compromifsUm,non hubctlo 
cu,vbiquae(Hacftiiftis,in que* 
ftioncenim iuris non feruatur 
ordo Contar d.in dic.l.uniCa li- 
mit.i2.num.i6.& 17. Mcnoc. 
quxft.53.1ib.i.num 4.ffibdes, 
* num. 5. cx mcntealiquoru in- 
tatumiftudverumefse, utnec 
ctiam cxccptio iuris dubij , & 



pcrplexi dicatur rcquirerc m- 
d;iginem,&proptcrean*n ef- - 
fc referuandum admeriracau- 

f a?,q u os ibi congerit J fcd quio 
quidftcneat pra?fati Do6torcs> 
illudeft vcru m, quod exceprio 
iuris dubij, & de kiris apicibus* 
cft refcrnanda ad petitorium , 
exquonon diciturdecaincoa 
tincnticonftarc Capyc.decif. 
io.num. i?.& 20.C0nrard.in 
d.limit.i 2. num. 19. quo loci 
rcfert sta fuifse m Rot-pcr DD 4 
refol u t um i n vna Bononicf. de 
Poepolis coram Rcu.P. Dora, 
Oranoin remed.I.|fin. C. dec* 
dic.dftj. Adr.toll. &in!qua pJu 
ribuscaufis, hanc opinionem 
fcq u u ta eft Rot. Rom . vt in iila 
Rom.Cafaiircoram Rcuercn- 
dlis. Dom.Robufterio de anno 
15 77.111 imprcf.par.i. num.2. 
quod vcrum quippe intelligcrt. 
dum eft, nifi pro vna partc ad- 
fit communis opinio , tunc .ru 
nondrccretur requircre alno- 
rcm indagincrn /edde ea cfsct 
habcnda ratio, vt m pu&o Sal- 
uiani interd. fcribit Put. decifi. 
233.1^.3. num. 3. &4^ &cum 
fccj uutusefrRot.Rom. inno- 4 , 
u i fs . d 3 u crf. decif. 64 i.num. 14. » 
par. r.uideatis tamendeclara- - 
tioncshuiusrcgulae pcr Con* 
tard.inl.vnicalimit.p.nu. 58. 
& 5 9 . ubi melius , quam uidc- 
rim,habctismaceriamluculcn* - 

tcr 
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ter declaratam. 

Qmnta fitconcUifio q<TiIla 
evceptto dicirur inconcincnti 
probata, nccrcquircreindagi- 
ncm & pcrconlequens, admic 
j tcnda,fioriaturtcx uentrein- 
ftrumenti,inquo A&orlefun 
dar, ut poft multosconcludit 
Carol.dc Grafs. dcexcept.ex- 
ccpt.5. num. 2. &di&umfuit 
in illa Taurin.bonorum coram 
Illufmfs. Scraphmom manu- 
fcnpr.quare vidcmus, quodfi- 
iius prcricus dicitur legitimus 
contrjuiiCtorad impediendum 
immiffioncm in rcmcdio, l.fin. 
C.dc c dic. dmi Adrian. toII.fi 
ex letStura rcfcam ai poteit co- 
ftarc dc pr\crcririone, & cfr co- 
munis opinio,ut rcfcrt Mcnoc. 
dearbit.md.libr.2.caf.i2.n. 3. 

Diciturcnimtunc iuscer- 
tum,& clarum,ubi adcft infcru 
mentum, eriam qtiod pars nc- 
get,Rot, Rom.m relatadccifi. 
ej41.num.14. par. i.&perin- 
Itrumcntum mducitur n« to- 
ruint>& facit probanoncm pro 
batam Lipus.Alkgat. 24. cir- 
ca med.Lancclot. dcattcnt.p. 
3. cap. 24.^11x6.1. numcr. 86. 
Surd.conf.2 14.nume.18.cum 
aliiscopiosc allcgatis pcr Ca- 
rol.de Grafs.ubi i 11 pra cxce^t. 
5.num,i ^.cn^.et pcrMcnoc. 
de arbir. ud. cal. 17. infincct 
Bcnit.JcLii.B ^11011.7 7.ni;. 1 6. 



et in fpeae Saluiani Rot.Rom. 
dcci/. 57.n.4.p.2. diucH. 

Quod,ct ucrum cff,fi ofTera 
tur fcriptura Jiquida , qua» non 
cxigatprobationcm cxtrinfe- 
can) , ut diximusin 2. reguta, 
puta,fitcftesefsent cxaminah- 
di, nam in hoccafu cxccptio 
eflet referuada taqua cxccptio 
quxrcquiritindaginem,icadc- 
clarat Contard.citatus in d:<fta 
limir. 1 2.num.9. non cnim is , 
quifcopponit, allcgansucllc 
incontincnti probarc,admitce- 
dus cft , nec illi uenit fidcs prx- 
ftanda,ni(i natura rei, cV quali- 
tascaula fic expoftuIet,ctpa- 
tiatur, alias fcmper quifquc di- 
cerct habcre probationcs in 
promptu, et ita Indiciu clude- 
rent Rot.Auenion.dccif. 104. 
num.ulr.iiidcn. 

Sexta , & vltima fit conclti- 
fio, quod vbicxccptio rci cft 
clara, & rcplicatio A&oriseft 
turbida, & m ea cadat indago , 
tunc non cft fcruanda tad mc 
rita 5 fcd de ea vcnit difcuticn- 
dum,ex quo indago non cadic 
fuperexceptionc,led fupcr rc- 
plicatione ipfiufmct adorisj 
jgiturcognitio dcbet adhiberi, 
vt in terminis Saluiani ficdc- 
clarauit Rot. Rom. vbi fupra 
dccif.57.par.2.'poft Put.inal- 
legatadccif.2 33.qui,& ipfelo 
cjtutur in Saluiano mterdifto , 

quod 
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qucd fanc mtelligendum cft , ceptio % qustaUasnondebetMd 
nifiquoquercplicatio A&oris mitti. 
cffet & ipfa clara, &liquida, 4 Sujfenfio petitorjjett vtilis ad 
ncc cxpoftularctiudagincjna tollendxs exceptiones rcqtsi- 

co cafu , reiicicnda cfsct excc- rentes dthrem indaginem. 
ptio rei, vt fuit di&um in Roti 8 Stante flat*to\rcferuante omnes 
in cadcm caufa,dccif.82.par.2 exeeptionesin finelitis ^fnf- 
diuerfi ' ficit qualibet contradiclio % 

vttoUantur exceptioncs >re- 
ARG VMENTVM. .' tt*ire*tcs alttorem indagi, 

nem. '*.; 

Exccptio quae alias non venit p ConftitntioMarchta , rcfirnans 



adinittcnda in Saluiano in- 
tcrdiSo , fi tamcn fuit recc- 
pta pcr ludiccm,an dc ca fit 
habcnda ratioplcnc difcu- 
titur. 

S VJM M A R I V<JM. 



j Exceptio^ qua non dcbebatad- 
mitti , tamenft fuit admijfa 
prodeft . 

2 Exceptio non numerata peett- 

nUyvbt non potcfi opponi,ta- 
menprobatA , ty admtjfi re- 
leuat. 

3 Exceptio fimulationis prohtbita 

opponi^eanihtUmtnus detc- 
ila 1 & probatajuuat. 

+ Exceptio admifjx citm claufula , 
fitltto iure tmpertincnttum , 
& non admittendxrum , ft 
fuit probxtarfuamttisimffer- 
ttnetrs rclettat conlrarinm ta 
mennum.j. , 

/ Cautelx, vt non admittatttr ex- 




omnes exceptiones in finelik- 
tis , toito tamencenfetnr refi* 
uare eas, qua notoritr Jitnt im 

pertinentes. ;i 

• ' . i 

QVAESTIO II. 

'Sjttt^Vxto fecundo.dc 
quotidiana qux-r 
ftione, an cxce- 
ptio, quseaiiasn5 
crac admittcnda in Salttiano 
intcrd £to,fi tamcn fuit adroif- 
fa pcrludicem,andcea fitha- 
bcnda ratio. Inqua duosca- 
iusdiftinguendos efse,puto . 

Atitcnim loquimurin ptt- 
ristcrminis iuris comunis,aut 
in tcrminis ftatuti , rcfcruantis 
cxccptioncs in finclitis, ad tol 
Jcndas amb.^ges , & cauillatio- 
ncs. Prtmocafu, fi cxccptio 
fuit propofita, & pars pafsa 
fuit iupcr ca probari,& admit- 
ti capitula , & tc ftcs cxaminari 

ab/quc 
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abfquc particulari proteftatio 
nc, cVcontradi&ione, (cu alia 
referuatione , certe tahs exce- 

1 ptiotprodefieuidcrur,&:deea 
itidex rationem ponet inpro- 
lationc fententbs , atque fi legi 
tima foret , ex quo in iudiciali- 
bus patienria habetur pro con 
fcnni,!.cum oftendimus, $.fin. 
ff.de fideiufs.cap. 2 .ubi glof.de 
accuf. \1b.6. Barr.inl.fi duo pa 
troni,$.idcm Iulianus ult.col. 
rT.dc iur.iur.& eft opinio ccm- 
muniffima , de qua teftatur 
Gabr. de rcft. fpol. concluf. r. 
nu.61.52A' ^.quicnim non 
opoonit ccnfcturrcnunciare, 
Orpct Capic.decif.2 8.num.8. 
cV 9. cxcmpJo dicunt Do<5to- 
rcs,quod quiiurauitnon op- 
ponereexceptioncm non nu- 
mcrata? pccunia?, quamuis no 
fit audicndusjficam opponcre 

2 ttcnrat,utnot.omnes Do&o- 
rcs,in J.fi.C.de non numer. pe 
cnn.ubi Caftr.FcIin.incap.fi 
cautio,nu.4^. dc fid.inftr. Ca- 
pel.Tolof.decif.373.cV: 375«& 
Mohed.dcc.2.& 6. decxcept. 
tamcn fi fuitadmifsus adpro- 
bandum hanc ncgatiuam > & 
cam probauir,& dctectum cft 
penurium,poteritIudcxdeca 
conlTdrrafonem habcrc pcr 
ca , qua? dicit Alcx. in I. ncmo 
poreft,col.4. ucrf. quotum di- 
cia,fF.deIeg.i.&ideconf. 89. 



^uxflio 11. / 7 

col.f?n.lib.2.&tenuir Rot.Ro 
man.dcc1f.82 1. num.^.infin. 
par.3. vbi cnun exa ^rio de fa 
&o tuit admilTa, tunc pariter 
pcrmittitur poft pcnunumde 
duclum allcgarefuam turpitu 
dinem,quod a principio mini- 
melicueiar,vt pcr Barz. decif. 
Bononicn.67.num. 7. & 8. ita 

3 dicimuspanratione,quodtfi- 
mulatio non poteft opponi co 
tra inftrumcntum luratum. A- 
Jex.inl. Seius Augcnus,nu.7. 
rT.adl.fal.Iaf.inl.cum ea,nu.3. 
C.detranfact.Afrlic. decif.tfo. 
n.i.vbi 3ddcn. Ror.Aucnion. 
dccif. Sy.num. 2 . cum ahis plu- 
ribus,nihilominus fifuerut ad- 
mifla; exceptiones, & receptae 
probationcs,iurans debet audi 
ri , non obftante iuramcnto , 
Rot. Aucnion.vbi fupra, nu.2 . 
Auch.Rcgien. in quseft.famii. 
qua?ft. 47. nu.7. etiam contra 
Cameralem obligationcm, vt 
perSalic.inl.fin.C.denon nu- 
mer.pccun.in princ. & proba- 
tioncs fa&e,tunc impcdiunt vl 
tcri )rem cxecutioncm , vt pcr 
Galcf.ad form.Cam. oblig. in 
4.par.num. 2. quod in tantum 
vidctur verum, vt necetiafuf- 
ficiat claufula illa admifliua,fal 

f. uo iurc f impcrrinentium,qug 
vidctu r appofita dc ftylo, & ad 
claudcndum osp rius,quam 
acfaltum ffncm . -\lfliCt. dccif. 
P 33. nu. 
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num. 8. ckob id habcnrur 
ar riculi,atque fi fimpliciter ad- 
mifli fuiflcnt , vtfuit dt&um iq 
vnaRom.Officij dic 1 1. Apri- 
lis 1567. Coram R. P.D. Sar- 
mcoco , vt Audio, fimul cnim 
ifta compatiuntur,quod quis 
prohibeatur opponcrc aliqua 
exxeptionem,quam tamepro 
batam iudex cam fcqui valeat, 
vcdcclarat Alcx.inl.nema pa 
teft , num. 1 7. de leg. 1 . & Pa- 
rifconf. J4»nu.y 1. vol. 1. qua- 
propter 111 praxi daturcautcla 
j A&ori,vt t non permittat fieri 
probationcs iuper fimilibus cx 
ccptionibus, quininio ftatim , 
vt vidct, probationcs non cffe 
admittcdas,proteftetur,fe nol 
le confcncirc tali admiflioni, 
eo quod iuteudit,vt fupcr folo 
poflcfforio adhibearur co^oi- 
tio,& non alitcr, ik hoc in Ipe- 
cie opponat,Gabr.concluKci- 
t3ta,uu.^5. Affiift. dccif.ip3» 
vbi dicit,quod A&ordebctca- 
ucrc fibi ipfimc* lis contcftetur 
fuper propnctate, nec minus 
patiatur,teftcs rccipi fupcr hu- 
iufnodi cxccptionc,& latius 
d.educlum iutt in illaRomana 
dc C.ipizuchis,coram Rcuc- 
rendils.P.D.meo Lanccll.Lu- 
na? 10. Aprilis 1606. tucenim 
procelfus coiura proteftatio- 
ncm faclus,non valcrct, vt pcr 
Bal.in l.ccrti condi<5tio,§.quo- 



JnterdMo 

niam,infincj ff.fi ccrt.pct. & 
per Felin. incap. cum contio- 
gat,col.$.verf.ad hec,rT.dc off. 
ddeg.Verum nec etiam proctl 
raiorcs Curia? Romana: , ac- 
quicfcunt fimplici protcllatio 
ni,fcd appellant , vt' atteftatuc 
Galef.vbi fuprafol.mihi 8 i.& 
S2.inparuaimprcfli0ne.Gab. 
in d. i.cocluf. de reftit. fpoliar. 
nu 1*0,65. & Contard.ad I.vni- 
cam,C.fi de moment. poiTeff. 
li mit. 2 . nu. 1 6. quo loci docet 
Aclorcm , vt obfcruet diclam 
cautelam,fubnu. 14.0110 fcq, 
non ignoro tamcn, quod Rot. 
Rom. feruat aliam praxim , vc 
in antiq. dc tefti. decif. 25.^01 
dicir , quod tcftcs admittuntur 
fi,& m quantum, & ponuntur 
ad partes, & tuc fi iudex vidct , 
dc ill s habendam effc rationc, 
facst cos poncrc in aftis, fin mi 
nus , procedir ad vltcriora ir* 
pofkiLuo,ex quibus cogno- 
fcimus quantaefit vtilitatisfu- 
fpendere petitorium f prouc 
fufpendcdum effe,animaducr- 
ritRot. Rom. in tcrminisSal- 
uiani dccif. 44. num.5. par.i- 
vt tollantur cxccptiones,rcqui 
rcntcs altiorcm indagine, alias 
nulla facla fufpcnfione,nec for 
mali contradiclione, fi iudex 
ad v f teriorn proccdat,& pars 
nou appellcr , valet proceffus, 
& fibidcbct imputari, vtpcr 

C3pic. 
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Captcundidadccif. 28. nu. 5?. 
& I*, 

Vbi vcrd fuitfet fufpcnfum 
petitorium,& inde admifla fuif 
7 fet exceptio t vcl capitula rccc 
pca cum claufuia prsefcruati- 
ua,fa!uo iurc rm pc rti n e n t iu m , 
fumccret quicquid in contra- 
rium diftum cii fupra cx di&is 
AtTli&.&aIiorum,quiatotum 
oppofittim vcrius vidctur, vt { 
claufulaillapra?fcruatiua fuffi- 
ciat,ncludcx,ctiam fadtis pro 
batiombus, illas rccipiat , tan- 
quam conccrnentcs pctitoriu, 
& altiorem indaginem requi- 
rcntes,vt bene per laf.inh.fi 
duo Patroni, $. jdcm Iulianus, 
num. 3 2.cum feq.rT.de iur. iur. 
il fecondo , Anch. in d. q. 47. 
num. 1 1. lib. 1. Gabriel. ind. 
concluf.i.dc rcftit.fpol.nu. 6S. 
CaroI.de Graff.in tradl.de cx- 
cept.in prxlud.num. 260. vbi 
in feq. num.dicit, tuncnecelTa 
riam non ciTe appellationem 
pcr doar.BaI.cV Fchn.ac alio- 
rum citatorum , & ita,duobus 
modis limitari dicit conclufio 
ncm illam,quxfe haber/quod 
probatio, qua» non debebat ad 
mitti,fi tam€ admiffa fuit, pro- 
dctt, ut non procedat, (tantc 
contradiclione, fcu admifiio- 
nccumclaufula, faluoiurc im 
pertincntium , quam limita- 
uoncm fcquutt funt; cciaro mo 



j^i/iu m. t% 

dcrniMaccratenfes, uar.rcfoL 
lib.2.refol.57.nu.37.& 38. 

Sccundo vcro cjfu , vbi lo- 
quimur in terminis Itatuti , rc- 
fcruantis omncs cxceptiones 
in finc litis, vt in ftetuto noftra 
Raucnnar, cVin terminis Con- 
ftitutionis Mardua?,qu:mi fcr- 
uamus in prouincia Roman- 
diola?, certcquarlibctcontradi 
clio t fufficeret,cV: adrniilio, cu 
claufu!a,faluo iure impcrcinert 
tium, (aris operaretur,ut iu- 
dex non cenfcatur admittcrc 
cxccptioncs conccrnentcs pe- 
ttorium,ueI dommium, uel 
alias de iurc non admiffibiles , 
utdeclarando hancConftitu- 
tionem affirmat Amat.decif. 
March. 1 5. num. 2 2 . fubdens , 
n.2 3 . quod & fi racla? fint pro- 
bationes, tara ab A&ore , qua 
ab ipfo Reofupermeritis,nihi- 
Iominus iudcx poterit fuper 
folo poffeflbrio pronunciarc, 
utib? pcr cum . 

Vnumtamcn nonomitto, 
quod etfi confiitutio rcfcruec 
omncs cxccptioncs in fineli- 
tis , non tainen cenlctur rcfer- 
uare eas, qua? notonc lunt »m- 
pcrtinetes,quinimo,ubi fubcf- 
fcttalisnotonetas, Iudcx pof- 
fet exprefse , vel tacite rriicerc 
abfquc aliqua adm iifionc, ccia 
prarlct uanua , Mcnoch. dc ar- 
bit.kidi.caf. 1 ^y.hb. 2.11.17.6^ > 
P 2 &20. 
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*De rtili Sduteno InterdtR* 



2 o.Bcnit.dccif. 2. Gramat.de- 
cif.45.nuro.4.cum fcq. &dc- 
clarac Barz.dccif.67.R0m.nu. 
21.& 22.vbiexprefscdicit,qcT 
probationes , qux manifcfte" 
iunt impcrtinentcsj non debet 
admitti,ctiam cum claufulap- 
fcruatiua,faluoiure impertine 
tium,fecundum glof. in c.cum 
contingat in verbo nihilomi- 
nus,de offic. dcleg. etiam ftan- 
teftatuto, rcferuantc omncs 
exccptioncs in fme litis, vt ibi 
pereum. ,. * 

ARGVMENTVM. 

Exceptio iuris offercndi an ha- 
bcatlocum in vtili Saluiano 
interdiclo. 

S V CM M A R I V tM. 

■ 

/ lus offerendi hahet locum in S al- 
, utanointerdicJo. 

2 Ius offrrendi locum habet etiam 

aduerfus creditorem antcrto- 
rem. 

3 Jus offcrendi locum habet expat 




dcdttciturin ittdicio pcr mo- 
dumcxcipicttdi- 

QVAEST. ttt 

Vasro tcrtio , an 
reus,conucntus ih 
iudicio vtilis Sal- 
uianipoffir, vd va 
leat opponcreexceptionem iu 
ris ofTercndi aduerfus agentem 
teo remedio,& poftc, intrepi- 
dc rlrmauit Rol.conf1l.14 n.p. 
Ji.i.qucmin pun&o fcquutup 
fuit Menoch.de adipifc.pofl.rc 
med.3.numcro i8,&pofteos 
Stef.Grat.dccif. Marchia? 2 1 5% 
num.i.&3.& roouentur per 
tcxr. in l.mulier, ff. qui pot. in 
pign. hab. cui fimilis eft textus 
jn l.Paulus.§.vlttmo. ff.qu\bus 
modts pign .vel hy potheca fol. 
vbi pr batur, quod iusorTeren 
dicompctk cuicunque poiTet 
fori, ctiam >n re nullum ius ha- 
benti,& fuitdccifuro in Scnatu 
Ne:spolit.rcfcrente Afflic.De- 
cif. 259 n3m qucmadmodum 
fecundtis creditor poteftoffer 



ttpoJJeffbris-Jiuult , alias in* 2 rc pnm<-t^o(fidcnti rcm hypo 



utlus non cogitur offerre. 
4 Ius offerendt perimtt tus credtto- 
. toris a quocunque fit dcdu- 
clum. 

/ Ius offerendi duratftiamlatasc 
tentia. 

4 Jusoffertndid*ratperpetuo>ubi 



thecatajn 5 etiam quod ftt ante- 
rior&pfertur,l.i.C. qiupot. 
in pign.hab.& l.potior.§.6n.ff. 
eo.&bene Affl.dccif. citatan. 
i.ita e conucrfo permittitur 
pofteffoti fi vult , nam etfi Sal- 
uianuminiudi^um oon red- 

datur 
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jdatur contra anteriorem, vt 

fuislocisdicemus , tamcntcr- 
mini iunt dilpares , quia aliud 
eft qua?rcrc , an crcditon lccun 
do copctatms otTcrcndi,a!iud, 
an Saluianum rcddaturconrra 
3 antcriorcm , non cnim t cogi- 
turofTerre, ied iolummodo vo 
JensofTcret,utdccIaratNcgu. 
dcpign. par.5. membr.3. nu- 
mcro 17. & cum fcquutus eft 
Surd.decif.Mant. 147. nu. 22. 
co quodnon omne,quodpotc 
ftati pcrmittitur, necefiitati iu- 
biicitur, l.non quicquid , rf. de 
iud.vt igitur fcruetur arqualitas 
impartitur facultas poffcfiori, 
quamuisextt3nco, vt orlercn- 
do prarferatunglofs. in l.cu no 
titfimi,§. cadcm in vctb. dcbi- 
tum,C.deprffcript.3o. anno. 
<te pcr Ncguf.in d.par. 5. mcb. 
^.fubnum. 17.111 fine, &clare 
Menoch.vbi iupra n. 1 8 3. 
Etin tantum ius ofkrcndi 

prodeft,vtnon folum pcnmac 
iuscrcdirons,cum dcducTueft 
abipfo pofteflore pcr d. I. Pau- 
lus.§.vlt.rT. quibus mod. pign. ; 
vcl hypothcca fol. verucn eua, 
quandodeducitur a quocunq. j, 
3 tpenitusextraneo, nam quili 
bttpotcftoiferre inuitis dtbi- 
torc,N. creditorcj.foluendojl. 
folutif jncm,rT.dc iolut. Ncgul. 
cicpign.ind.5.par. membr. 3. 
num.3?.& Surd.inuic.dcalio. 



J^tufiio III. 1 9 

. Mant.174.num.27, fubdens, 
cam efle rationcm , quianon 
intcrc ft fua, quod ab vuo , vcl 
abaliocrcditor recipijt iolu - 
tionem, vt ibi per cum cu ahis 
aIIcgatis,adco quod pcr (olam 
oblationcm , ta&am ab extra- 
neo,rcpcliitur a&or ab agedo, 
vtpcr Negui.fubnum.39. qu£ 
fequuti sutModerni dcSaluia 
no par.2.11. ult. 
- Quodquidcm iusoffcrendi 
pcrmittitur ctiam poft t latam 
fentcntiam fecudum Hart. Bal. 
Ruin.Cyn.& alios allcgatos p 
Negui.in loco proximecitato, 
num. 5 1 .quo Joci cx metc om 
nium dicit , quod quando unu 
eftinobligatione, & aliud eft 
in folutionc cx lcgis difpoiltio- 
nc,tuncfacultasioluedi durar, 
ctiam lataTentemia , Bart. in I. 
fftpu 1 atio nes non diuiduntur. 
'qtixft.?.f£dc yerb.oblig.in Sal 
uiano a nrcm interdi&o unum 
cft in obligarione, hoc eft rcs 
ipfa hypothccata,l. i\ cum ucrv- 
ditor.f£dccui#.in fatultateau 
temcft folutio debiti , 1. il fun- 
ckis,§.m vendicatione, ff. dc pi- 
gn. igitirr admittitur ' oblatio 
poft lententiam, vt ibi pcr Ne- 
gul.&quiatalis exccptio non 
imptignatfcntcntiam , quini- 
mocamconfirmat, quocafu, 
omnis cxceptio admittitur , ct 
lata icntcntia > qua: in iudicatu 

tran- 
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Dt rvtlh Saluiano Inter&Xo 



tranfiuit,!. i.vbiglof.Odciur. 
& fae. ignor. Arct. in $. fcd ii 
quis,in fi.inft.de acl. Guid.Pa- 
j a,qu x ft . 4 1 p .& 5 74. cu aliis , 
quicquid mcotrariurofcripfe- 
rit Mcnoch.d.remcd. 3 .n. 184. 
ubi dicit,ius offcrendi non cilc 
admitten.poftlitem contefta- 
tam, quod non placct moder- 
nis addentibus ad decif. Rot. 
Rom.in imprcfT.intcrconf. cri 
min. Farin.decif. 1 27 . in litcra 
A. & hoc etiam in terminis Sal 
tiiani uoluit nouiffime Stcfan. 
Grat.dccif. Marchia? 2 14. nu. 
1 6.8>c 17. quo loci dicir hu- 
iulmodi cafu admitti mora? 
purgationcm . 

tt non folfi admittimr poft 
fcntcntiam; fcdctiadurat per- 
pctuo', nam licec ius offcrendi 
reguiaritcr praefcribatur fpa- 
cio 30. annor. (ecundum ma- 
gis receptam opinionem , de 
qua pcrNcguf.citatum, 11.5 2. 
in fi.dcquo tamen uidcasOfaf. 
dccifi 105. nihilominus illud 
procedit, ubi ius oftcrendide- 
ducitur in ludiciopermodnm 
agcndi , fecus fi dc ducatur per 
f modum exctpicucii f quo cafu 
durarperpetuo, nam ea, qua? 
annalia func ad 3gendum,pcr- 
pctua funt ad excipiendum , I. 
purc , fi. dc except.I.Iicet cum 
glol.C.co.Neguf.pIurics cita- 
tus antc num.5 2.111 finc,& nu. 



53.Thefaur.decif, Vcdem.ifjZ 
nu.io.& nouiffime Rot. Rom. 
in iK>uuT.dcctf.2rf.par.i.nu.r« 
quapropter Reus coucntus in 
utili Saluiano interdi&o pote- 
rit quandocunq; offerrc, quia 
uenit excipiendo, & non eftin 
eius facultatc quado cxcipiat, 
pet ea,qu£ habentur in 1. nam, 
&poflea,§. minor,ff. dcmi- 
nor. ubi Caflr. num. ult. & ibi 
Alcx.& Iaf.in fi. 

Cartcra, que^ de iure offeren 
di dicunt Doclores, uideapud 
Neguf. in loco fupra citato, 
ubi fere omnia habentur , quae 
non faciunt ad mstcriam no- 
ftram. 

ARGVMENTVM. 

Exceptiofolutionis,& Com- 
penfationis, an admitta- 
tur in Saluiano in- 
terdi&o. 

&VMMARIVM. 

I Soluttonis txceptto tdmtttitur 
tn Salutanotnterditio: 

J Compenfatto pOtcU ettam obij- 
ci in Salutano tnterdttio vti- 
/#. 

j Compcnfatio fitipfo x iurc ^partc 

tamen opponcntc . 
4 Rctcntto locum habet ,vbi nom 
. intratcompenjatto . 

Com- 



■ 




13. U 

S Cempfnfatio^vt impediat iudi- 
cmm Salutam , dcbet efie li- 
. quida >non probanda perte- 
&es nec capitula, & tdcm fi- 

, UtlO. 

$ Compcnfttio admittitur aduer 
fus inHrumentum iuratum 
fefuparuenit pofi contratfum 
dcbttt . 

QVAEST. IIIL 

Xceptio quoquefo 
lutionis admitci- 
tur in Saluianoin 
ccrdi&o, nam fua 
damentum Saluiani radicacur 
in hypotheca, & in credico, 
quofub!aco,&ipfum colli, ne- 
ceflc*ft, t quodIicecfic pofleflb 
rium, eft tame dc piguoribus , 
1, /. & 2. ff. de Salu. intcrd. vc 
dcclarat Roc.Rom. innouhT. 
dccif.34.inimprc(i; par.2. nu. 
2 6* & 2 7. & proptcrea iuftifi- 
caca folucionc , actio t agentis 
inSaluiano, ipfoiure elidicur 
glof. inc. i. in vcrb.defenfio- 
niSjdclic.conccft.in 6. Couar. 
in rcgula poflcflbr, num. j . dc 
reg.iur. in 6. Bald. in addir. ad 
Spec.in cic.de exccpc.§.i.uerf. 
defcnfio . Abb. in rubr, dccx- 
cepc. n. 5 .& probac cex. in 1. 1. 
C.deiur.& fac.ignor.& ccx.in 
I. cofentaneum, C.quomodo, 
cVquanduIud. cVobidajcicur 



cxceptio dcfedus acli:nis,vt 
perArer.in rubr.de excepr. n. 
8.cum aliis copiose adduclis 
per crudfoflimum I.C. D. Ca- 
rolum de Graff.in tra&.de cx- 
cept.2 5.except. num.8. Vndc 
iure mcrito folutione eius,q> 
dcbctur, tollitur obligatio . 
Inft. quib. mod. toll. oblig. in 
prin.cum vulgaribus, & in tcr 
minis Saluiani, ira rcfolutum 
fiiifleteftantur moderniMacc 
ratcn.var.rcfol.Iib. 2 . refol. 58. 
vtibipereos,quiac.\tindo pi 
gnore,Saluianum cuancfcir, 
quodtolliturfublata hypothc 
ca, Rot. Rom. m nouilt dccif. 
34. num. 27. par. 2. in (pecic 
dcSaluiano vcrbafacicns . 
Exceptio quoque compen 
z fationis oblht t in Saluiano in 
terdi&o iifdcm rarionibus, qut 
bu s dix i mus, obftarc cxccptio 
ncm folutionis, quia compen- 
fatio eft altera folucio , & qui 
compcnfat, dicitur foluere, & 
compenfatio habctvim folu- 
tionis,probattcxtus inl.Iulia- 
nus air,rT.dccondit.& demon- 
ftrat. 1. folucionis , fF, dfc folur. 
Barc.in I.diuortio, §. obdona- 
tiones,num.2 1 .ff. folut.matr. 
G uid.Papa dccif.7. par. 2 .n. 1 , 
cum aliis ciratis pcr J>. Carol. 
in d.trac^.deexccpr.ij. cxccp. 
num.?.& io.qucmadmodum 
igitur folutio impedit iud\ciu 

Sal- 
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v : benilis* 

Saluiani, pariratione impedit, 
& exceptio compenfationis; 
quapropter conuentusin vtili 
Saluiano intcrdi&o p otcnr, & 
redle diccre,aclorem dcbicorc 
efle £ conuerlo in eadem , vel 
maiori fumma illius,cuius bo- 
na,nunc affcquicontcndic; ef- 
fct enim inconueniens > & con- 
cta xquicacem , quod creditor 
cofequerctur fuum creditum , 
ipfe vero proprium debitum 
non (olucrct 5 vt enim inquit 
Barc. in 1. amplius non peci. tf. 
rem racam habcri,ego nonfol 
uo tibi , quia cu non fuluis mi- 
hi > coro penfacio en i m fic ipfo 
iurc,fecundum magiscommu 
nem opinionem,dequa in§. 
bon x fid ci inft. de ac"c. vbi Iaf. 
nurov77.& 78.!.fin.C.decom 
penfac,& Surd.dccif. 1 1 7.n.3. 
& 4. & licet omnes id proccde 
re intelligant, parte opponcn- 
tt,& non alitcr, vt pcr Iaf.in lo 
co citato,& pcrSurd.dec. i p i . 
num. 1 5 . Roc ; Rom. in nouuT. 
decif.2^.par.i.num.9.& io. 
& dccomuni Carol. de GralT. 
dc cxcr pt. cxcc ptionc 1 5. nu. 
14. & 1 5. tamen Cujfficit, quod 
abifto pofleiforc opponacur , 
in quem ius excipicndi tranfic 
abiquc ceffionc $ vt probaui- 
mus,qua:ft. 1 6. num.14. &in 
omneoftca 1 1 1 m potcnt cx per- 
fona d« bitons , in cuius locum 



\iUnv InterdiSto 

fuccedit vti retentione,qua?fa- 
4 uorabiliOr cft tquiavbiprohi 
becurcompenfatio,non pro- 
hibccur recencio,glof.in l.gre- 
gem,§.cum pignori in vetb.co 
penfat.ff.de pigno.Gab. inctt. 
deiur.iuran.concluf. 7. nu.2. 
Sebaft. deMedic. in traA.dc 
compenfat.par.2.quaeft.28.o. 
5 .Pur.decif. 2 9 2 .hb. 2 . 

F t Ircec Roc.Rom.altashon 
admiferit compenfationem ad 
impediendum remedium vti- 
hs Saluiani , utin illa Romana 
Vinea? 5, Iunij 1 5^. corana 
R.P.D.Orano inimprefT.inccr 

confil. crim. D.Farinac. in or- 
dine 1 27. camen fic iudicatum 
eflfe in ca decif. opinor non ex 
aiio , nifi , quia omnia bona il- 
lius dcbicons , ad quoe crcditor 
arfc&abar, fuerancconfifcacij 
&Camcra? Apoftoliceadiudi 
caca, quar cum cflet ipfius dcbi 
trix,fuccedendo in eius locum 
cxcinxerac omncdebitums& 
fic in erTc<5tu non fuberac matc 
ria compenfabdis , cum credi- 
tum fuiflec confufum per deli- 
(ft u m,& ad t udicati on em ,v t ibi 
legicur,& in addir.habetur igi- 
cur fub!atisprardi<5tis 3 Rocapo 
tius confirmat opinionetn oo- 
ftram, quam confutet • 

Quae tamenucraintelligc> 
Utprocedant, fi compenfatio 
eflctliquida , &clara per aliud 

inliru* 
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inftrtimcnttim t alias obftarct 
vulgata inore omnitim regu- 
la , quod de liquido ad non Ii- 
quidum non fic compenfatio , 
itaBur.in l.augcrins §.compe- 
fatiouc, ft.de iur.fiic.Rot.Ro- 
man. in nouifli dccif. 253. Iib. 
2. par. 3.num. 3-&4. &not. 
communitcr iq l. cum fundus, 
$. 1 . rf. fi cer. p< t. & vidcri po{- 
lur.t,qnae fcribic Menoch. dc 
arbir.iud.cai.i^.Iib.2. alias cu 
folutio , &: compenlatio cflcc 
probanda per tcrtes,cerr£ nuti 
diccrctur liquida,& pcr conle- 
qucns non admittenda ad im- 
pcdtendum immilfionem, \r 
in ccrn inis iudicij pofleflorij 
perpenditidem Menoch. poft 
Zuccard. &aIios caf i2.1ib.2. 
tmm.vlt.& caf.17.eo. lib.2. n. 
ult. v bi dicit, quod ad proban- 
dum folutioncm aducrfus in- 
ftrumentum dcbiti , eft opus 
prob;ire pcr aliud inftrumcn- 
tum >& faciunc ea,qua? dicic 
1 helaur.dcci(.2d.num.i i.cir 
ca fi. & quod compenlatio no 
ilt admirtcnda per capitula ad- 
uerfus publicum inftrumentu 
hoc dicunt in rci minis modcr- 
ni Maceratcn. var.refol. rcfol. 
i8.1ib.2.rcfol.£o.caf.i 1. 

Item pra?dicla vera intclli- 
ge,vt ccmpc/attoquidem im- 
pcdiat iudicium Saluiani in il- 
lis caiibus,in c^bus Doft. ad- 



JQktftio IV. €t 

mittuutcompefacioncm , hoc 
eftfi luperucnit polltc '.utra- 
clum deblti , alias (i dcb.tum 
compefandum eiTct pcr pnu* 
contra&Ci, res non careretdu- 
bio,& itaconcilianturopinio- 
nes Co<5rorum,quiintcrfevi- 
dcntur contrarij, aliqui dicen- 
tes propter vim iura.ncim, uo 
eflc locu m compc n'ationi, ali j 
vcro contrarrum fenticntcs, 
pofle obiici compeTationcm, 
non obftantc iuramenco , de 
quo vidcas D.Ofafc. dccif.Pc- 
' dcm.^i.ita ditfingucntcm, & 
alios relatos pcr U. Carolum 
dc GraiT.in d.except. 1 j.num. 
27. cum fcq. quo loci, adducit 
omnes fcrc Do&ores, qui in 
hac materia lcriplcrunt, cum 
quibufda limitatiouibus,quae 
poflbnccafui noftro^efcruirc, 
& quas non traufcribo , cum 
fufficiar, ieclorem ad locumci 
tacumrcmitterc. 

ARG VMENTVM. 

Exceptio omnis, qu* tollit hypo 
thecam,an tollat ctiam,Saluia- 
num intcrdiclum, & ibi referu- 
curaliquicafu . 

SViJMCMARIV M. , 

. # • • * * r » 

/ ^Aftionc prinapai/ fubl.it <t fer 1 
paJiiM , vcl 1 0/. itcntnncm 



1 * DttMSatui* 

Nllitur cfudque kypotheca- 

.j Patthm de non petendo Hllifhy 
pothecariam } tjrillam ftfpen 
dit. 

j Iuramentum decifiuum detatu 
debitori, quodfatisfecerit de- 
hitum^non foinm totlie obliga 
tionemprincipalem^fed etia 
hypothecariam. 

4f Sententia fauorabilis lata ab/o- 
lutortcad fauorem rei totlit 
obligttionem principalem. 

S Saluianum interdtclnm ad fui 
fubjtantiam rtquirit ut crcdi 
tor probct creditum fui , quo 
fublato remanet Jine cjfe- 
c7u. 

QVAESTIO V. 

Tnon folum excc- 
ptio folurionis & 
compcnfarionis , 
impcdtc huiufmo 
di ludicium Salutani incerdidti, 
fed ctiam omnisaha fimilisex 
ccptio,qua?cftin prompru,tol 
lit hoc remedium, cifdcm ratio 
n»bus enim,quibus collitur hy- 
pothcca,eifdem rolJirur,& Sal- 
uianum,co modo,quo tollicur 
a<5tio,fublata obl gatione»<iu?, 
&ipfa cft matcr aclionis, vt 
not.in rubr. inftit. dc acl. & cft 
tex. in J.licet $.ea, ff.de procur. 
& uc ut hypothecaria clt marcr 



ipdusSalufani , vt ahas dixi- ; 
mus,ideo neccflc eft faterij qcf 
vbi principalis adtiot futlub- 

1 lata pcrpa#um,(eupcrconue' 
noncm-qUcT poflir incontineu 
ti conftare , tunc intelli^atur 
quoq. fublata hyporhccaria,& 
confequutiuc ipium Saluianu 
eft tex.in l.foIuitwi\$. i .ff.quib. 
mod.pign. ud hvpoth. folu. L 
ctim folucndr,ri".dedift ract.pi 
gn.Pari rationeidcm cftdicen 
dunvjvbi paclum de non petcn 
do fu ifset fivTtum a creditore 

2 tadcertumccmrus, tuncctia 
fufpenderetur hypothccaria, I. 
cederediern,rf. dc ucrb. fignin*. 
Simili modo vbi fuiftee dclatfi 
iuramentuma crcdirore debi- 
rori quiitiraffcr, non fufiTede- 
bitorcm in a!iquafumma,hoc 
pantcrcafu nonfolum tollcrc 
turo: ligatio principalis,fcd ct 

j hypothccat per tcx.exprclsu 
in l.fidcfcrente, ff.quib. mod. 
pign. uel hypoih. fol. quia per 
iiirainentum dccifiuum omnis 
qua?flio dicitur fopira,& tcrmi 
nata,& fluis liti dicitur impofi- 
cus,& parit cffc&um rci iudica 
ra?,&ilIitomparatur,1.2.ff/dc 
iur. iur. ncc pra?tcxtu periurii 
rctrav5tatur,fatifque cft fuiffc iu 
ratum,liuciuft:\fiucinique , I. 
non crir,§.daro,ff.deiur.iuran. 
Qiwproptcrli per a&aidpof- 
fcc aliquo patto conftare, p ro- 

culdu- 
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ouldabio remcdiuro Saluiani 
tollerctur, nanque res iudicaca 
facit dealbo nigninuj.rcs ludi- 

caca,ff.de rcg.iur. cum fimilib. 
nam iflud mramencum paric 
aCcionem, & cxceptionem , & 
indudc obligationera , quam 
nomnJucunt alue fpecieslura 
mcnti,ut dcclaratManc.de iu- 
ram.par.i.quxfr.a.num. i.& 
2 .pet tcxtu in l.fi duo Pacroni. 
$.ii quis mraucnt, rf.de iur. lur. 
qui lacis clare loquicur . 

Eodcmque lure ucercmur, 
ubi alus lata fuilsct fcntcntia 
ad Uuotxm dcbitoris abloluto 
4 rut uclab obfcruacione iudi- 
cinn a^tKne pcrfonali concra 
crcdttort m, quia ad iftum effc- 
clum cquiparancunurameotu 
deciliuum,& fcntentia,tit not. 
B<iic.i<id.l.fidrfctcnce,perqua 
tollcreturnon lolum obligatio 
pnncif»;ilis,ff d cnam hypothe- 
caria,ad cexcum in dic.l. fi dtfe 
retitekcundorc/ponf. ff. quib. 
mod.pign.vcl hypoch.f ^lu.vbi 
eft cafu> htciahs, quocunquc 
entm m jdoappan-at/utfTecre 
dirori folucfi , vcl aliccr fatisfa- 
& ( mi,ccpoflicid peracta publi 
cadcmouftrari , Saluianum rc- 
mancclme aiiquo cfte&u, & 
hypothecariacefTatJ.item libc 
ratur,rT.quib.mod.pign. vcl hy 
poche. foiu. quos cafus ornnes 
enumcrat Ncguf. dc pign. in 



rf.par. 2.membr. num. 8. Scm 
quibusexprekcdicit,non folu 
ceiTatcprinctpalcm obligac o- 
ncm,vtdict.utu tit, fcd & peoi- 
tusfublatamcenfcri hypothe- 
canam vtibipcrcum. 

Etpraidi&orum catio vidc- 
tur,ca p ytiiTi<num cifc,quia hy 
pothcca non fubuftit (itu prin 
cipaiiobligationejO-jafub^ta, 
Saluianumquoquctolli necef- 
fc eft,l.res hy potliecae, ff. de pi- 
gn. & faciunc ea , quae in firoili 
dicicBarto.in Lfi rcm ahcnam, 
ff.de pign-aCt.num. 2. vbicon- 
clu ic,quod quando oblig..cio 
pignonsriniturfolutione, vel 
aha congruafatisfa&ione,quae 
dcbicon parac pignoraticiam , 
tunc fliiitur prafcarium inea 
appofuum , quia fecundum, 
cum , fic intcr uartes actum 
vidctur, vbi igitur ccffat ali- 
qu pacto creditum per mo- 
dos a 1 ure probacos,ctirare dc- 
bec,& Saluianum,tum,vt alias 
fcriptimus >principautcrdcbet 
cotutare de credico ad fubtran- 
timdum iudicium,vri lubftan- 
tia , & ncceilanum antccedcns 
5 inSaluianoTintcrdicio, vcin 
termiuis pluribus exornat Mc- 
noch.de adipiic.pofl.reincd. 3. 
num. 1 6y & cum fcquuci lunt 
Domini de Roc.in nouif. decif. 
34.pac2.num. 1 5. fublacc» ita- 
^uccrcdico mcdiancc lcgicima 
Q_ 2 luns 
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'iurisexceptione,Saluianum rc 
manetfmccffe&u . 

Hxcramen vera intelligo, 
vbi iura funt in promptu , nec 
rcquirunt difcuflionem , & in- 
daginem,fiverdexpoflularent i 
longum cxamcn pcr tcftcs , & 
capitula,referuarenturadmeri 
ta , & mterim creditor cflfet in 
poflcflione immittcndus, pcr 
ca,qua» dixi fupra quaift.i.hoc 
codem libro. 

ARG VMENTVM. . 

Exccptioanterioritatis anobftct 
in Saluiano inter- 

difto. • - 



( i • . . .- 
i SVMM^fRlVM. 

i Anterioritds impcdit' immif- 
ftonem in Saluiuno interdt- 
c7o. 

dtturcontrncrtditorem antc 



ti 



S Eemedium , vt quis fecure *- 
mat. • 

4 Cefsio non *H ncceffkria inter 
primum^ & Jccundum crcdi- ? 
torem, fiueemftoremquoad 
effeclumexci} 




QVAESTIO. VI. > 

Xceptio etiam anterio- 
ritatiscxpartcempto- 
ris,feucreditorisimpe- 
ditimmiflionemtin S.iluiano 
interdi&o , fi .n. daretur a&to, 
multo magis debctdari excc- 
ptio,cap. quiadagcndum. dc 
reg.iur.in rf.l.crcditori inHnc. 
C.de pa&.I.iuuitus , §. cui da- 
mus,ff.de regti. iur.vbi l "cc.ck 
hoc videtur fenfilTe in terminis 
Saluiani Angcl. Arct.in §.ttem 
feruiana,fubnum.9.inftir. de 
a&.fi bcnc pondcretur, & lictt 
regularirer dic.§.cui damus,no 
proccdat jn materia pofllrTo- 
ria^vt pcr glafs.ini. (\ quiscon- 
I dudtionis,C.locat.in fin. & O- 
fa<c.dccif.i33.nume.8.& p.il- 
lud cft verum in iudicijs poflc£- 
forijs rccuperandoe , fccus vcro 
in iudicrjsadipifcenda?,& in hy 
• poihccaria,vcI quaii, tuc cnim 
qui habcr a&ioncm rbrtius ha- 
bcr rctcntioncm, qua? maio- 
ri nititur a?quitate,L qua arqui - 
tarc,rT. dc cxccpr.dol. §.ccr- 
teilludwftit.derer. diuifio.& 
in illis termmis loquitttr glofs. 
in dicl.fi quis conducrionis, Sc 
Ofafcfupra citatus, & declarat 
mclius Kot.Rom.in nouifs.de- 
cif.642.par. 3. & Surd. decifio. 
3 3 3.num. 7. maxime in finali- 
bus vcrbis,&ratio diuulitatis 

cft 
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eft propteroditim Ipolii, cyuia 
IpoliatiTS ifi pnmis debcr rcfti- 

rui,C. in Iireris , de rtftit. ip^- 
Ir.t I. fi cjuis ad lc ftmdum , C. 
Vnde vi, & Dcc: fa d. § cui dn 
imis,num. vltimo,v'V ridfl Bnr. 
rn (U.fiuui.sccndudtinnis, nu. 
2. C.lnca.& fic indtibicatcco- 
ciudemlum cft, Saluianum in- 
2 tcrdiihim t non rcildi contra 
anteriorcm crcditorcm,prouc 
i\cpius tcntu tuic in Roc. Rom. 
& flgnantcrin vna PlaceVitina 
Snluiani intcrdi&i 16. Iunij 
15S9. coram IIIuflniTimo Car 
dinalc Mantica tuitc Rota? Au 
ditorc, $t in a!;a Komana ccn- 
fus,coramR.P. D. Robulrcrio 
pro Domimco Am3tice,& li- 
JuftruTimaD. Artcmriia Colu 
jjia contra harcdcs Bcrardini 
dc ^arbardliSjCjua habetisim- 
preflam pcncs Bocc. dc cenf. 
par.2.!uun.i87. & tcftarurSa 
Juii.Tiber.m praxiRom.lib.2. 
cap.2.num.vlr.\ b. dicit, qu jd 
.proconfirmationc hunisopi- 
nioms fuit allcgata gl A. /in. in 
fian l.uim pric>r,rT.dcdiftracl. 
pignoA' gIol.2.in!.i.tf.uuib. 
mod. j jgn. vclhypot. (olu& 
Corn. conf.245. nu. 1 3. verf. 
fi autcm dict .s bona , arca fin. 
&ita lelohitum cxtitit ad fa- 
uorem Rei conucnti,jqui dcdu 
cebatius 3ntcnus,pcr Rot. Ma 
ccraten. vttcftatur Stcf.Grac. 



decif. 1 »c.h?nc fit, quod duur 
3 fingularct rcmcdium emcnri, 
\ c •! alitcr rcm acquircnri, vt lit 
forurus quod loluat pretium 
autcrioribns creditoribuscum 
iuriumccffione, cx' cred tores 
ponant ernptorcmin locum, 
tii uniuerlum flti luum,tuxra 
I. ModeftiniK, cumibi not. ff. 
defolut. & crittutusabomni 
molclba, & [)ci turbatione pcr 
rev.l. j.pcn.S, fi, C.quiin loc. 
prio.crcd. & ptr glo*. ordina- 
ria,i.i I.i Uk m I. Anfro.fT. qute 
resp:gn.ob!ig. pofl! vbi Batr. 
& bcncp Veroncn.caut.124. 

Qtia? adco vcra funr, vt qua 
uis non prarcdTir pa&um, & 
ccflioiurium cum iplo empto 
rc,vcIcrcditore, dcquoru pc- 
cunia fuic faCta folutio primo 
creditori, nih.Iominusquoad 
5 iusexcipicndi,&rerineditccf 
flo non elr ncccflaria , fcd ex 
arquitatc datur fibi rctcntio, 
giol.fin.in fi.in d.l. cum pnor, 
fKdcchftra&.pign.quicquid fic 
quoad efTedtum danda? actio- 
ms,quo calu neccflarium eflec 
padum cedfdi,vr dcdarat Bc- 
nit.dccif. 5 o. niM. vbi lub 11.3. 
allcgarglol.iu J.f.rT. qnib.raod. 
pign.vcl hypoth. folu.quar A- 
cit,quod emptor lucccdit in lo 
cum priorum credirorum,n6, 
vt habeat rcm obligaram , li- 
CUt hubentilli crcduorcsylcd 

ytpot 
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vrpoflit fctucri aduerfus om- 
nes,qucmadmodum potcrant 
illifcdefcderc, &fubdir,quod 
h«ecopimoeft a?quior, & hu- 
manior^&magts c6munis,qua 
tcnucruntaliqui pcr cum rcla- 
ti , & quam amplcxaeft Rot. 
Bonon. vt ipfe teftatur,nani 
tamerii emptorficerTe&usdo 
minus reicmpta?, adeo quod 
vidercturdicendurn, quod res 
non poflit ei cfle obligata pcr 
l.nequcpignus,fF.dercg.iur.ta 
mcn cum non (it tadus domi- 
nusirreuocabilitcr,eo quiarcs 
potcftadhucauocari a fccun- 
do creditorc permittitur fibi , 
vt rctiucat cam rcm loco pi- 
gnoris, doncc fibi ofT. ratur fol 
ttere ptiori creditori,per tcx. 1. 
cx fcxtantc,$.latinus,rT.decx- 
cept.rei iud.I. i .C.fi antiq.cre- 
flit.l.3.$.i. fT. quipot.in pign. 
ihab.proqmbus clt vidcndus, 
Negul.idc pignor. in par. 5. 
.mcmbr.3.num.3. verf. tamcn 
icft aducrtendum , quod ctiam 
tcnuit R t.Koman.dequapcr 
Bocc. in loco lupra citato , & 
quam habctis infra dc verbo 
ad vcrbum . 

Rcs verodeplano proccdc 
ret,vbi cmptor vcl crcdiror ha 
bcrct uiraccffa , puta, aiicuius 
antcrioriscrcditori$,utuxoris 
pro dutibus fuis,quo cafuj, lo- 
cu*effct rctciuioni cifdcm mo 



no Interdt&o ' 

dis, quiluis mulier infifterepo- 
ter at, 1. dc acccllton bus , tt. dc 
diucrf A tcpor.rcicr.l.cmptor 
C.dccuic. Caftr.conf.9 3.11.5« 
lib. 1 .Crau.conf. 148.11.1.& 2^ 
hb.x..Simode Pra?r.conf. 131. 
num. 9. & Pctr. Moligna. in 
tract.de iur.rtteru.qu^ft.9 i.& 
inpun&o Saluiam interdicti, 
Surd.decif.i40.fubnu.2. in fi. 
cknum.3. 

R O M A N A 
Cenfus. 

Ceram R.D. RobuUera . 

Fab.itiu filius^&hercsHic 
ronymi ucndidit Dominico 
qucndam l urnum, quicracin 
hxrcditatc I iieronymi,eius pa 
tns,2rauatumuna annuo cen 
fuicutorum noucm.impolito 
pcr eundem Hicrony mutn de 
anno 1544. infauorem Berar 
dini , & dc llhus pretio fatisfa- 
cltiinfuitcidcm Hicronymo . 
Artemilia praefati Hieronymi 
vxor, & matcr Fabritij eft cro- 
ditrix dc fua dote foluta Hiero 
nymodjanno 1532. perqua 
dotem pra?fitus Furnuscrdcm 
hypothcc ituscftantcquamfu 
per eo imponcrctur ccnfusper 
HieronymummariUim d.Ac- 
temitla?. 

Berardmiis craptord. ccn- 

615 
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fus conucnit Dominicum cm 
ptorem d.domuspro ccnMbus 
decurfis, & non lokitis , unde 
Artemrfia habita noritia dc lirc 
mota,fic ut pr^fcrtur, proccn 
fibusdccurfis,contra Domini- 
cum comparuit,& rationeiu^ 
hypothcc £ fux dotis admilfa 
ad caufam,6t prodocristnftru- 
mcntis dotahbnsjcx quibus ap 
parct tfc antcriori hypotheca 
dotis Artcmifiar, tam fupcr di- 
&o Furno , qua fuper aliis bo- 
nis Hicronymi cius uiri , & cj^a 
inftabatur , dcctarari emptore" 
d. Furni, nullatcnus cfle molc- 
ftandum a Berardino/uitdubi 
tatum quid iuris, & pro partc 
Dommici cmptoris di<ftu fuit , 
quod cum domus, feufurnus 
fuit vcnditus perFabritium ad 
cffcdum fatisfjciendi dc prctio 
partcmdotis Arremifia? potio 
ri, & antcriori crcditrici prout 
fuit fmsfd&a fi Berardinusqui 
babetiupcr domo cenfumeft 
pofterior ipfa Artcmifia non 
poteft d. Dominicum empto- 
rcm moleftare,licct non ha- 
bcat a d. Artemifia cciTionem , 
quiaquando cmptor poflidct 
ex cquirare datur fibi cxccptio 
ad rcplicadum aducrfus alium 
crcditorcm poftcriorcmtcm- 
porCjgloff.fin.in finc,in I. cum 
priorJf.de diftraift. pign. glof. 
2.ini. i. rT.quibusmod. pign. 



uel hypoth. folu.lubi ©mnes 
Docl.& traditCorn.cof.245. 
num. 1 3.uerf.fi aurem d. bona 
pro foluendisdotibus . Ncguf. 
depignvin ^.memb.j.par.nu. 
3.ucr!.tamcn cft aducrtcdum . 
Sccundo diccbatur,quod fi du 
rarct hypothcca,utiqi durarct 
ctiamiUa Arcemifia: pro reii- 
duo luoe dotis , pro qua in ifta 
donibtanquam mtcriorcrcdi 
• trixciTctimmitrcnd.iy&pTasfc 
refkki adnerfus poltcnorem 
crram habenrcm (p ccialcm hy 
pothccam in rcipcciahter fc- 
cundo hypodwcata,I.2. ff. qui 
pot.in prgn.habc. Rip.in I. pri 
uileeia,num. 5. fl. dc priuileg. 
crcd. & Berardmus, qui habcc 
aliquam perlbnalcm aclionc , 
quia cum eo nullum contra- 
cium gcffit > fcd folum hypo- 
thecam cotra domum , in qua 
ctim fit antcrior Artcmifia uti- 
quc pcr camexcluditur,quia 
anccrior uincit pofteriorem in 
hypotheca , I. generalitcr, ubi 
Bal. & Salic. C.qui pot. 
in pig. hab. & fe- 
cundum iftam 

opinio- 
nemfu:t refolu- 
tum in Ro- 
ta. 



AR- 
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ARGVMENTVM. 
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Exccptio anterioritatis,& hy- 
poilicca? altcrius an ob- 
ftetin Saluianoin- 
tc rdi cro . 

SVMMAKirht. 

i Exccptio deiure terty mm ad- 
mittitur m poffejforys adtpi- 
fcenda. . \ • j:t 

* Vijcujsie hypothec* alterius i» 
Saiuiano conctrntt pcttto- 
rium: . . i rii, »*?xX3 q 

/ Pofitjfor conitcntusvtili Saluis- . 
m. tnterdttfi , nom-fote/i fe 
. Vteri antertorttatc vjcerts > 
qu* vendtdtt ywti Ji obltga- 
uit ' vnaatmviro . 

4 Anterioritss hyfotheca alttrius 

vnn iHt admlttenda tn Sal- 
:. utnno interdttfo . ; . . 

5 Jus tcrt.tf dufltciter confdcra- 

itnr . . 

QVAESTIO VII. 

• .]- . • 

Ntcrioritas vcro, 

^ffl^Wt 'Ckhypotheca al- 
»3?km deduci non 

poteft a poflcflb- 
rc,vt impcdiat iudicium Sal- 
uiani intcrdic"ti*nd folum quia 
in poflelforiis adipifcendxex- 
ccptio dc iurc f tertij non rcle 
uit Pofleflbrcai, ncc mnuis cli 



dit ius ag^ntis, maxiircin fum 
mariis, in ouibtis non obflat 
cxccptio dolo facis,quod altc- 
ri rcmtuturus cs Lfi foccr,§.Lu 
ciu^,rf.folur.mat.l.illeaquo,$. 
fi detcftamento,ff.ad Trebell. 
& not. Modcrni Patauini de 
(idcicom. art.48. nu. 46. poft 
Caltr.& Alcx. vbi dicut,quod 
iu hsc veriatur vtiluTimus Poi 
fcflorij erTc#us,fed ctiam,quia 
1 2 difciuTio hypr tliccaf t alcerius 
concernit peutorium,& refec 
uatur in plcn.ino iudicio, ot 
ptopterea de ca non eft habeu 
dar;>tiio,cum vtileSaluiiuium, 
mhil comryonc habcat cum 
prcpricratcC.irr. in I.i. C.de 
prcc. ii Saltr.interJ.Rol.conk 
I4.num.3. !ib. 1 . Contard. ad 
l.vmcam,C.fi dc momcr.poiT. 
hmit. 14.1111111. 10. Modcrnidc 
SaUi.mtcrd.par.2.cap.8. &in 
t< i riinisdoctiflimus Amat.de 
cif. Marth. 27.1111111. 6. vidcn. 
\ bi fortius dicit fub num. 11. 
quodin tattim antcrioritashy 
puthecc altcrius in mdicio Sal 
uiani interdicti non cftconfi- 
ilerabdis,\ r quauis vxor,qua? 
prohus dotibus antcrior exi- 
jljf ucndidiflcr, ucl fc unacum 
Uiro fno inlohdum obl gilTct , 
sdhuc uon pofict poflcflbr fc 
3 tuerit httiuimojdi antcrionta- 
tc,& potiontatej &mouctur t 
quia tunc non dicitur niuhcr 



j by Google 



Lib.lt. 

uendidi^Tc , & fc obli gafTc , fed 
dicitur adhibita proformacam 
quam fidciuflbr uiri , ad cuius 
manus totum f^ctium pcruc- 
nifsc creditur , & ptaflumitur, 
nificontrarium aliundc probe 
tur per ea,qua? fcribit Bart.in I. 
rcus,num. i . rf. de duobus reis, 
Ofafc.dccif.45.num. 16. The- 
faur.dccif.2 2 2.num.i4.Afilic. 
decif.2 1 9. num. 3. Capyc. de- 
cif.78.num.57.eum aliisallega- 
tispcreumnum. 12. vbi tclta- 
turde magiscommuni, quod 
uideturmirabile. 

Addo cgo pra?di&is nouam 
confideratKjnejqui mihi mu!- 
tum arrider, & dico quod antc 
rioritas hy potheca? altcrius no 
4 cftmfadi fpccic,| admittcnda 
quia adhuc non elt in efse dedu 
&a,hoceftinaclu, licct fubfit 
in pocentia,multa cnim contin 
gcrepoflunt,proptcr quaeilla 
anterioriras non fortiatur crTe. 
£tum,vcl cx partc cius, qui ha- 
betantcrioritatem puta quod 
nolit contra ca bona cxperiri ', 
vcl ex aliqua alia caufa , & per 
confequens non potcft pofscf- 
forfetuericxceptione qua; no 
cft cfficacitcr formata pcr ea, 
quannfimilidicic Ofafc.dccif. 
H5.nu.i6.& beneconucniunt 
ca, quaefcripflmusfupralib. 1. 
qua?ft. 1 6.num.3.in fi.iure me- 
rito nondcbet efscimpcdimc- 



'. JQutflk WL irr; 

coadrcpellcndum a&oreiniw 
dicio Saluiani. 

Ncc ad rem pertinet, quod 
attenta fecunda ratione,in qua 
diximusjcxccptioncm anterio 
ritatis,conccrncre petitorium, 
non etiam cfTet admitccnda in 
cafu, dc quo in qua?ftione pra;- 
cedcnte, cuiustamcn contra- 
rium flrmauimus, quia pro re- 
fponfionc cft animaducrten- 
dum , quod in eo cafu non de- 
ducitur anterioritas altcrius , 
fcd propria, coniun&a cu pof- 
fcffionc, quarcaufatiusreten- 
tionis,ex a?quitatequadam, vc 
dicit Albcr. in 1. cum potiorcs, 
C.dc his,qui in prior.loc. fucc. 
quod no accidit in facti fpccie, 
in qua poflcflbr deducit 116 ius 
propnum,fediustcrtii, mcrito 
non potcft caufarc ius retctio- - 
nis,prout in primo cafu , & ob 
id ncc impcdire immiffioncm 
cx co rcmedio , qua? quide dif- - 
fercntia fuit ctiam pcrpcnfa a 
Mcnochio in trad. adipifc. re- 
med4.num.5p 5. namctfiqui 
libet pofTeiTor poffit pro defen- 
fione fua? poflcflionis allegarc 
iustertii, debcttamcn hocius 
cfTe penitus cxclufiuum iuris 
agentis,vc declarat Menoch.& 
5 dcbet cfle in tc t non in fpc, a- 
Iiasnoneft confiderabilc, co 
quiatalisfpcs noncft mrisau- 
choritate munita, vc de fubfticu 

R co 
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toadducitexemplum Peregr. 
dc fideicommifs< art. 1$. num. 
52. .cui illa Ipcs aufcrn poteft 
per aliquem cafum cuenturu, 
& obid ncc de ea pacifci iurc 
,pecmittitur,l.ri«!.C. dc pac~L & 
optimcdcducit Pcrcgnn. vbi 
iupracitatus, iusautcm ante- 
rioritatis eft taqtum in fpe ncm 
jn re, iure merjtd dcbet poflcf- 
ior coiiuerfttHS hac cxceptionc 
jepelli. • 

ARGVMENTVM. 

. • • , * 1*1** • * . • ♦ 
Exceptio Dominii, & proprieta- 
tis.a^a^mittatur in Saluia- 
no interdi&o. ^ 

S VCM M A R I rCM. 

/ Exceptio dominijjicft inprom- 
i\. ft*>& paratapotcst allcgari 
tnpoJfeQerijS. 

2 Exccptto dominij tn vtili Sal- 
ttiano non admittitur^vbt re- 
(juirtt indaginem . 

j Exceptio propnj dornimj nonpo 
tcH allegart a debitore , Jtnc 
ab eins bxredcjvbi rcs injpc ■ 
cic futt obligata . 

4 Rcus ccnucntus vtili Saluiano 
interdicco , tjitiprobat tituli 
Attthorts Jui, & pojfefsioncm 
incommuni de tempore con- 
trafius vel poTi^exclndtt agc 
tcmcsrcmcdio, quamuts A- 



clorprobet , dcbitorm fuum 
. pifsedijfe iUam rcm w 



■ » 




QVAEST. VIII. 

>Varrofuccefliue,an 
cxceptiodominii, 
vel proprictatisad 
mutatur in ucili 
Saluiano intetdi&o > & re bro 
uibus abfolucndo fequcdocd> 
muncs conclufionesjdiftinguo 

Aut exccptio dominii cft in 
promptu t & p3rata , ncc alias 
rcquirit indaginem, & tuc qui- 
dcm admicccnda dle arbicror. 

Auc requiric diicuflioncm , 
& longam dilationem, & reci- 
picndanon eft,fed dcbct refcs- 
uatiin iiidiciopetitono itacd- 
rnuniter reccptum eft,queaiad 
roodumtcflatur Contardiadi. 
, vnicam,C.fidemomenr.p.ofs. 
limic. 1 2.n. j.Menoc. dc adip. 
pofs. rcir.cd.^.n.^oj.cum leq. 
ctnu. 751.& hancforecom- 
.muncrn conclufionem , affir- 
mac Afflic.decif. 14. num. 14. 
p tcx.in l.is a quo,rl.vtiii puis. 
lcgdt.oc huicproxin^4jit tex 
. tus i n 1. 3 .fctbidc ff. act&m 1 ben- 
dum,&non inelrganterhunc 
articulum dcclarant Modcrni 
Patauini de fideicororoiis. art. 
46 .n.3 j.ubi dicunt, quod pol- 

lelsor 
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feisorconuentus iudicio adipi 
fcenda? quacenus incontinenci 

orTerat probationcm proprij 
dominij,veI Auchoris fui;, talis 
nocorius dcfedus pcrimic uis 
a&oris fui , & concra cum ob- 
ftar regula dolo facis,quod fta- 
rim cs reftituturus I. d< >Io facis, 
rT.dc rcg. iur. & ibi cxponunc 
quomodo dicacurinconcincn- 
n tahs cxccptio dedwfca , & 
hoc idcmrcpccuncarc.48.nu. 
3o.&47.quoIoci adducuncur 
concordancie,hancque eadem 
diftincftioncm adhibcndamcf- 
fe, proficcncur Do<5tores in re- 
medio recupcrandae , & tamcn 
cftremedium priuilegiacu, vt 
dccommuni ceftacurPur. dc- 
ci/.25J.lib.3.num. io< &not. 
omnes fcrib.in I.nacuraliccr, §. 
nihilcommune, ff. deacquir. 
pofl;& lace Mcnoch.de recupe 
rand.poiT.remed. 1 5.^11.47«?. 
&in fpecic,quod excepcio do- 
minii, & propricratis non fit ad 
mitcendaad impediendum iu- 
diciumSaluianiinterdicli fi al- 
2 ciorcm requirac t indagincm , 
fccus vero, vbi dc ca conftat in 
continenti , hocdicitcxprefsc 
Put.viden.dccif.235.I1br. 
firmauitetiam R0t.R0m.1n il- 
la Foroliuien.24. Ianua. 1 562. 
in imprefs.dec.674.num. pen. 
par. 3 .poft Socin. * Butr.& no 
uilfi nc Moder. Maccrat. uar. 



' ! J$**f!io Vtlh 6* 

rcfolu. libr. 2.refoI.3.num.2 4. 
vbicunquc cnim cxccpcio cft 
turbida , fcu rcquirh indagine, 
referuaturcognofccdain pcci- 
torio Abb. in cap. conititutus, 
il 2.fub num.14.in fin. dcapp. 
Dcc.in I.fin. num.ip. C. dcc- 
dic.diui Adr. toll. Mohcd. de- 
c1f.57.in fi.decauf. poff. & pro- 
prict.Capucaq.dccif.342. n.4. 
par.2.& eft eonclufio rcccptif- 
fima,vc pcr Gabr.de rcft. fp ->!. 
concl. i.num.45?. acfccus j vbi 
eft in proinpcu, fccundum pra* 
facos do&orcs. 

Ecprobatur Roca Romana 
coram Illufirifs. Seraphino in 
illa Vicerborum bonorum qua 
fubiicicmus in feq.qua?ft. 

Quod cgo maximc vcrum 
exiftimarem, fifortafleagere- 
tu r co n t ra i pfu m m ct dcbito rc, 
vclciuslkrrcdes,quieam rem 
in fpccicobligjfTct, cuncnon 
3 pollct f ncc ipfc dcbiror , nec 
minus cius h#rcs rcfricarc quas 
ftionem dominii altcrius alle- 
gandocam ccnere nomine al- 
tcrius tcrtii, conumcercrur.n. 
de mendacio,& contra efidcm 
obftaret rcplicjcio doli Arccin. 
in f.item fcruiana, ftib num. 8. ; 
vcrlic. fed in gcnerali. inflic. dc 
acl. eo quod non dcbuerat hy- 
pothccare rcm,fi fua non erat, 
& confequentcrciimputandu 
cft , qui cum de prafc nti repc* 

R 2 riatur 
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riatur poffidere rem, prsefumi- 
tur dominus, quia dominium 
venitincidcntcrnon principa- 
Jiter,pcrca,qua?latc in punfto 
dc Saluiano profequitur Rot. 
Rom.dccif.34.par.2 .nura.20. 
fivcrores pctita comprehcn- 
dcrctur fub gcnerali tantu obli 
gatione,adhucdcbitori pcrmit 
tcrcrur allegare , rcm non fuif- 
fc,nec efleluamj fcd altcrius di 
cendo,fe nomine alicnofru- 
ctus rccolligcrc, nominando 
Authorcm in iudicio , quo ca- 
fiijingrederemur in aham qu^- 
ftioncm,de qua diximus fupra 
qua?(t.2 2.hb.i. 

Et ex pra?dic~tis cgo infcro 
ad unum corolarium , quod 
fa?pc contingit , nam fi fuppo- 
namus, crcditorcm agcntcm 
utili Saluiano interdi&o pro- 
baiTerequifita inhoc rcmcdio 
fccundum ca , qua? diximus q. 
ultima , lib. 1 . hoc eft dcbitorc 
tcnmtfe rcm dc tempore con- 
travlus in communi>& friivStus 
rccollcgiflc, cv alios aclus fimi 
lcs gcfliflejquiinferuntad pof 
{cflioncm.per glol.in 1. 3 .C.de 
finib.rcgun.ubi nor.Bal. Rcus 
4 ucro e contra oftendcrct, t ti- 
tulumillius rci ab uno tantum 
corum f qui dicitur poflcdifle 
cam rcm in communi^ habitu 
cffc, a quo ipfc conuentus cau 
/amhabuhTe proponitquippc 



\no InttfdiGh 

cxcluderct agentem , quia \ 
continenti probat , prop rieta- 
tem , & dominiu rei f uiflc Au- 
thorisfui,& dcbitorem nullu 
ius habuifTe poffidedi, eo quia 
cum doccatdc titulo fui Au- 
thons,& flc alterius, c£ tcri pras 
fumuntur pofscdifsc iurc fami 
liaritatis pcr ca, qua? not. glof. 
A 1 ex.& ali j Scrib. in I.qui nire, 
ff. dc acquir. pofs. Recollcclio 
cnimfruduum, fcminatio,&: 
fimiles actus pofseisorij , non 
prejudicantucro domiuo,ncc 
mmus ei , qui re ipfam proba- 
tur pofsedifsciurcproprio, & 
talisprobatio non derogat uc 
ra? pofscfsioni,Bart. in l.quam 
uis, §. G conduclor, ff.dc acqu. 
pofs.Rot.Rom3. in nouifs. dt- 
ued.decif.5o6.num.4.par. 1. 
& pofscflio regulariter intcr- 
pretatur ex titulo preambulo, 
1.2. C. deacq.pofs.& l.quada 
mulicr, ff.dcrci ucndic. & in 
tcnninis llmilibus , rcmedij 
reincegranda?, ubi probatafuc 
rat cx partc Agcntis pofscfsio 
propriaincommuni cum plu 
nbus, quiatamen conftabat, 
cum folum habuifsc titulnm 
ultra pofseffionem, fuit diclfi , 
ex hoc fatis probari primurn 
extremum, utper dominum 
Amat. dccif.March. 6i.nu.5>. 
cumibi deduclis. 

AR- 



Digitized by Googl 



13. U. 

ARGVMENTVM. 



Excepcio fideicommiffi aa ob- 
ftct in Saluiano inccr- 
dj&o. 

SVMMARIVM. 

1 Obligatio rei,fubiettd fideicom- 

mtflo,eft nuUdtpJo iure. 

2 Exceptto fideicommifst non dd • 

mittitur in Satuidno inter- 
ditto . 

j Legitimd, & Trebellidnicd, fi /it 
ferdt debitum , contrtttum 
per hdredem grdUdtum , po- 
tefi de fideicommtjfo extr.u 
: hi, &obbgdri. 

4 Exceptio fidetcommijsi percutit 
dominium> & obtd rcycitur 
iniudicio pojjefiorio. 

'$ Cdutio efi prdfidndd per atto- 
remin cdju fuccumbentid , 
vbi in pctttorto fuccubuerit 
pojfeffor. 

QVAEST. IX. 

Va?ro nono, an 
Rcus conucn- 
tus poffit allc- 
gare , & dedu- 
ccrccxccptio- 
ncm hucicommiffi aducrfus 
agctem rcmcdio utilis Saluia- 
nj allegandorenv&mquam fu 




bieclam fidcicommiiso, non 
potuifsc in prxiudicium fui, & 
uocatorum obIigari,& uidc- 
turaffirmatiueconcludedum , 
coquodcum res fuerit fubic- 
clafidcicommifso , facla pro- 
batione, quod a fidcicommit- 
rcrc erat pofscfsa, nullitasobli 
I gationisccnfctur induclatip- 
io iure ab initio. Barr.in l.filius 
familias,nu.7.ubi Caftr.nu.7. 
Iaf.in pnma lcclura, mi. 66. & 
infecundanu.ioo.^c Rip.nu. 
47.de lcgatis,primo cum aliis, 
&liadmitteremus rcnon fuif 
fe fpccialiter obligatii, (ed tan- 
tum fubgcnerah claufulaom 
nium bonorum comprarhen- 
fam efsc,taiu6 magiscxceptio 
intraret , ex quo m generali 
obligationc bonorum non uc 
niunt bona,n"deicommifso fu- 
bic <5ta,l.fin.§.fed quia, C.com 
mun.de leg. Alex.inl.ficon- 
ftante, ff.lolur.matr. quaefr. 3. 
princ.Ncguf.de pignor.par.2. 
mcmb.2.niim.5 3.cx: Gabr.dc 
reg.iur.concl. 1 2 .nu.23?. & cft 
communis traditio,quod in ge 
nerali obligatione non ueniuc 
alicna» fcdtantum bonapro- 
pria debitoris , 1. 2. C. ii rcs 
ahcn.pig.dat.fitKfilias,C.quae 
rcs pignor.oblig.pols.burd.de 
cif.^7. num. 4. & quamuis rcs 
aliena uendi poffit, l.rcm alie- 
nam , ff. deconuahen. empt. 

obligat. 



1 Jbi nsUh Siluuno Interdith 1 ^ 



f bligari ramcn mmime ualct, 
I. i . §. i . ff. de pign. ubi glof. & 
Neguf.de p:gn. 2. par.mcmbr. 
j.num. 52. cuius ratio diucrfi- 
tatis a Neguf.antc in codcm lo 
co optime d< ducitur . 

Ncgatiua tamen parstutior 
uidctur cx duobus . Primo , 
quia exccptio fidcicommifti , 
cum rcquirat altiorcm ind3gi- 

2 ncm, rciiciturt in hociudicio 
polscfsorio, ut decommuni tc 
ftaturFranc. Sarment.de rcd- 
dit.cccl.par.3.cap.2.num.2 3. 
& alias tcnuit Rot. Roman. in 
una Romanacenfus 22. Dc- 
ccmbris 1596. &inaliaCefe- 
naten.bonorum 28.Iunij,co- 
ram Hluftrtffimo D.Scraphi- 
no, dc quibus fit mcntio in in- 
frafcripta, decif. manufcripta , 
& eft dccifio in terminis Sal- 
uiani,in una Foroliuicn. in im 
prefs.diuerf.dccif.tf74.nu. 7. ct 
8.par.3.Secundo,qu)ain om- 
ncm cafum fi efsct admitten- 
da , &deea conftaret incon- 
tinenti,nhilominus de ca non 
cfsct habenda ratio, ubi bona, 
fubie&afideicommifso, diftra 
&a fuiiscnt ab ha?rcdc graua- 
to,cuius afscritur cfsc dcbitu 

3 proptcr detractiones t legiti- 
me,& Trebellianica? , quotics 
ifta? detraciiones a?quales cf- 
fent, uel fupcrarcnt creditum 
cgentis j ut habetur in d. decif. 



674. par.3. num. 7. & apcrti* 
ucrbis legirur in decifio. fequ. 

cmanaia,coram IIIunruTimo 
Pamphilio in c3ufa Rom. Sal- 
uiani interdii5ti,quam hiciufe- 
rcrc uolui, quotics cnim rema 
nct tanta pan> liber3, qua: fupc 
r3t crcditum,*on cftlocus «t 
ccptioni pra?dit5ta?,fed fuftine- 
tur hypotheca in portionc le- ~ 
gitima?, & Trebcllianica:, ma- 
xim£ in filiis primi gradus per « 
ea, qua^ not. m 1. quoni3m,in 
prionbus, C. deinoff. reftam. 
&inl.cohrrcdij$. cum fili3,{f. . 
dcvulg. quam portionemccn 
lctur ha?rcs grau3tus elegiiTc 
ftatirn , vt contraxit debitum > 
& bona ex ea hypothrcauir, vc 
not. omncs in I. Murcellus , $. 5n. 
res, ff. ad Trcbell. &eftcom- 
munis opinio, vt refert Gra- 
mar.dccif.?3.num.5.queom- c 
nia fucrunt plene difcuila in 
Rot.in vna Rom.Cenfus,cora 
R.P.Sacr3to,Luna? 2©. Noue 
bris i^oj.in manufcript. lcgi- 
tima enim,&Trebellianica lub 
fidcicommiflb non continen- 
tt>r,c.Raynutius,&c. Raynal- 
dus dc teftamcn. Gabr. confil. 
1 i3.1ib.2.num.i 3«& 1 5.N31XI 
grauatus pcr FideicommiiTum 
potcft eti3m bona,co non ob- 
ftante,alicnare quantumcapit 
pro fua Icgitima,& Trebelliani 
cajfccundum communcm Do 1 

ctorum 
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clorum fcntentiam , & jq prar 
xi receptam,vtteftatur Amjc. 
dccif. Marchta? 20. num.7. vbj 
ad.propouummatcriam, mul 
tabonadicitpofl Percgnn. cie 
FidcicommhT Sc alios citatos. 
i Vndeobidcreditor cx per- 
fona fui dcbitons poterit flbi fa 
tisficri in legitima,& Trebellia 
nitaei debita, qur abforbcrjf 
mcdieratepacrimonij,propcer 
quas potuic obligari res fiibic- 
cla fidcicommjflo vniuerlali, 
&iu quibus h ibens caufam a 
debicorc, cui permittitur huiuf 
modi dctra«5tio, dicitur habere 
incentioncm fundatam , vt be- 
ne in terminis fuit per domi- 
nos an/maduerfum, in illa Ro- 
maua Vmea^, coram Robufle- 
rio,in imprel.diuerf. dccd.641. 
par.i.num. 17.& iS.vidcn. 

Nccad rcfacicnullicas obli 
£acionis,rationeriJeicommifli 
confidcraca, quia cu m conccr- 
4 nac domtniuin fnon ven:c m 
hociudicto recipicnda,vt dixi- 
mus tn qucfl.pr£ccdcnci,& 111 
tcrminis evccptionis fideicom 
mifli,itare(pondct R ot. fupc- 
•rius cicata,dccil. 574.par. 3.11U. 
-pen. m ixnne* vbi dc ca non 
-conflac incontinenti,quje ta- 
nien li veniret adinittv\la,cu n 
-pro lc-itim.1, & Trcbcllianica 
•JufliutMcur , dicicur obligacio 
; cutracla lcge pcrnuttciuc, cui 



Quetiio /X. 6i 

teflatornon potefl derogare, 
cum necfaccrcpoflit, quin le- 
gcs locum habeanc in fuoecfla 
mcnco, prouc refpodccDomi- 
nus Amat.in d.deci/.2o. nu.57. 
cumicq. & not. inl. ntmo,rV. 
dcleg. 1. cVquicquid lic, tflfl;- 
tisluccursu pofltflbri percau- 
tioncm dcrcflicucndo rcm, lu- 
biec-tam fideiconmnfll> in cafu 
iuccumbencia? in dkuiiione 
pcticorij , qucm idmodum ita 
confulcndum cifc,animaducr- 
tit Rot. Rom. in ia?pius citata 
dccif. 674.1111. vlc.par.3. 

hxemplo lueredis peccntis 
immiflioncm cx Rcmcdio,I.fi. 
C.deedic.d u. Adr.Tol.cui no 
venicdenegada iuimilW, fub 
pranexcu fid.icommifli, quo- 
tics facicnda? funr dctractioncs 
legicima?,& Trebclliaiiica? , dc 
quibus mdc erit habenda ratio 
in pctitono, vt fuit refolutum 
in illa Vitcrben.h^reditatis 18. 
Marcij.1575. coram Robufte- 
rioinimpreiiisdiuerforum de- 
cil. 8 3. par. 1 . 6c in alia Roma- 
nade.Salamon.bus, coram II- 
hiflnflimo Serapluno , luna; 
i^.Noticmbris 1 J75.mmiker 
111 imprcls.decif 565. par.i.& 
in illa Firmana bonorum 18. 
Maij 1583. coram bona? mc- 
monaf Bubalo,& poflrcmo in 
illa dc Opizucchis , dc an.10 
, i^od.coramPatrcLanc Uof- 

10, 
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De ytili Salumo Jnterdittt - 

toJicetinpredi£iscafibus% tesinl. filius famjlias,$.diuii 
fubiiftantrationes. 

Si vcro non eflct facicnda 
aligua detractio. puta quia for- 
tafle vcrfaremur in fidcicom- 
miflb rei p3rticularis , vt pcr 
Dominos de Rota , dccif. 313. 
par. 2. nu . 3 . in Nouifl*. diucrf. 
vcl quiaa tcftatore prohibita , 
daco ctiam quod cfscmus in fi- 
liis primi gradus,iuxta opinio- 
nem, quam pluriescanoniza- 
uit Rot.Rom. vt in illa Faucnti 
nabonorum de Nicoluriis,co- 
ram Illuftriffimo Scraphino, 
in imprefs. diuerf. 69 3 . par. 1 . 
mim.d.&alibi fa?pe,vcicx alia 
cawfa a iurc permifsa, pofsctq; 
incontincnti conftarc , de hu- 
jufmodi allcgato fideicommif- 
fojvclperconfeffioncm partis 
vclperfenrentias,etiam inter 
alios latas,quas ad cffetftu prae- 
fcntis infpeclionis , faciunt ius 
inter om ncs,vt per glo. in cap. 
quamuisde re Iud. quam ap- 
probauit Rot. Ianuen. decif. 
i^8.num.5.velalias pcrtcfta- 
mcntum , quod nullamexpo- 
ftularctindaginem,quippe cx- 
ceptio fideicommifli repelle- 
rct agcntcm remcdio vtil:s Sal 
tiiani intcrdicli , maximc* vbi 
adclsct cxprcfsa prohibitio a- 
Iicnationis,quo cafu omnis pi- 
gnoratio eisct prohibira , per 
ca quac paflim notant lcnben^ 



vbi praecipu£ Iaf. deleg. 1. 8c 
rcfolutum fuitin illa Vitcrbcn. 
bonorum,lunae 7. Nouembris 
158^. coram Illuftriffimo Se- 
raphino, in manuf. quam bic 
habctis imprcfsam dc verbo 
advcrbum. 

JL O M N kA 

Saluiani coram intcrdidi . 

llluHrifsimo Pdmf&ifio » 

Alias q. Artemifia Colum- 
na , vri procuratrix q. Hic- 
ronymi Frangipani eius viri , 
impofuit unura annuum > & 
perpetinim ccnfum lcutorum 
40. fupcr domo cius viri , iita 
propemontcm quirinalemad 
fauorem q.Pauli Lurago , que 
cumhiccefliflet Ioanni Fran- 
cifco dc Apiano , & fuccefliu c 
j ftc q. Francifco Marerio patri 
Marci , & Cefaris in mora illu 
folucndiconftitmis haercdibus 
Frangipani odum fuic coram 
A.C.Rcmedio vtiks Saluiani 
interdicli , & iu co probatisin- 
cumbentibus , I ata fuit fenten- 
tia ad fauorcm illorum de Ma- 
rcrijs a qua quia ftante aegidia- 
na non dabatur appcllatio, ni- 
hilominus caufa fuit mihi cona 
miflacura claufula, quatenus 

fic 
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fitlocutus aegidiana;, cxcqua- 
tur j quo fa&um eft , vt qujefi- 
tuiu fuerir, anlocus fa&usef- ' 
fet cxecutioni, & pcr Domi- 
nos rcfponfum eft affirmatiuc, 
cxfactienim prcnarrata fcric 
conftabatde luftitiafeutentiae 
A. C.quia dc vahda irapolitio- 
ncccnius nondubitabatur, *t 
nccctiam quodteporeimpo- 
fitionit Hieronymus domum 
poifidcret^&hodiedominide 
Palumbaria illa poflidcnt qua- 
rc difficulcis verfabatur circa 
oppoiltascxccptioncs, quaru 
rima fuit quoniam perlaco- 
um de Frangipanis fuerat fu- 
bic&a fiaVicomilfo adqcffuic 
rcfponium y tcl\cs non probarc 
• domu fuidc polfcdam afidci- 
comitccte, & nihil >rntnus qua 

icnusdc illaconftaret,norire- 
lcuarct t tiim quia fiiij potucruc 
dctr3hcrc. Icg.tduiam , & Trc- 
bcliianicam, qu^ /upcrant ccn- 
fum fcut. 40. :um cciam quia 
cxccptiofundata fupcrfidcico 
miflb , cum rcquirac altiore in- 
dagine,nonadmictitur inhoc 
iudicio poffclTorio, vt p >fta- 
hos dcco.Tiunitcftatur Franc. 
Sarment.dc rcddic. eccl.par.3. 
cap. 2.num. 33.&tenuit Rot. 
in vna Rom.cenfus 22. Occc- 
bris 1 $?6. & in aha Carfena- 
tcn. bonorum 28. Iunij fequ. 
coram . R. R D. mco Scrafi- 



no ; Altcracxceptio , fundata 
in meiioramentis , fuit ctiant 
rcie& a , propterea, quod vnus 
teftistantum nullitcr examina 
tus , & valde fu fpe&us, cu m fic 
famiharis domini Camilli dc il 
lisdcponit > nullitas vero alle- 
gata ceflionis non fuic admif- 
ia. quia non recardac in hoc iu- 
dicio iUius cxccutionem,praf- 
fertim cum a prima ccuionc 
ccnfus vfquead litcm motam 
cxcurrcrinc plus quam quadra 
gintaanni. 

riTERBMNSiS 
Btnorum, 

Luna? 7. Noucmbris 1 5 S 

dram JlluBrifsim$ Se- 
rapbtno . 

Fuic refolutum^non compc 
tcrcSaluianum interdi&um in 
cafu dequo agitur,licct cnim , 
ca quar rcquiruncur pro partc 
acloris vidcaturprobata,nem- 
pe crcditum hypotheca,& pof 
icisiodetemporc oblig nonis 
ad not.pcr Roland. confil. 14, 
num. 1 3.I1D. i.Mcnoch. dc adi- 
pif. rcmed . 3.num. \6q. tamen 
in lftoiudicio admittiturcxcc- 
ptio domin i j, inco n ti nen 1 1 pro 
bati, vel probandi , vcpcr Put. 
dccuT.^.lib.a.ck 233.I1D.3. 

S Con- 



• C6ftatautcm ex teftamen- quiahxcomniaafias fteiutdc' 

toq.DominicidcP«ruciis 5 & duaainRota,& nihilominus 

CJrfc!Kentiisdefupcrlatis 5 exe- fuitdata cxccutio pcr Rotam 

cutionidemandatis, ifta bona adfauotcm fratrum, quo fit,ve 

de Valgombara , fuifse dc bo r cxccptio fratrum > non fit tut- 

nis fubicais fideicommifso^cu bida , ncc rcquirat altiorem in- 

cxpufsa prohibitioncalienan dagincm: fed potius rcplicatio 

a^&pignofandiquocafuora Marofi j Pu t.deci f. 2 3 3 .lib . 3 . & 

nispignoratio, fcaiienatioco itaconclufum . 

traprohibitioncmeft nul^vt ' 

deciarat Caftr. in 1. fi;§; fin. dc ARG VMENTVM. 
lcg.2.R»painl.fiIiusfamilias§. 

diui num.41 . delega. 1 .& ideo Exceptio , quod rcS fit cmphi- 

ncq.etiam conftitui potuit hy- teutica an obftet ageUti rc- 

pothcca ncc tacita, ncc cxpref rnedio vtilis Saluianiintcr- 

faNcgiif.depign^.memb.a;: : ! ;) ( ' i 
par.num. 1 5 2. Tyraq. dc retr. 

conuent.§.i.g!off'.7.fubnum. S V M M A R l Y H. 
4. Folcr.in prawfc.ccnfuali.f >L 

iop.Iaf.in§.kc.Scruiana > nu. / Bona Emfhiteutica veniunt im 

9 5 .inft.de act. gentrali obligationt bonoru , 

Non obftat , quod tem- vkidc Ultsf*a*eJlexpUciu 

poreimpofitionisccnfus 5 non mentio>&num.+. 

eiTctpunrlcataconditio, quiJ z £xccfti$,<fuodresfitemfhitett- 

vltra quod prohibitio exprefla tica , non admittitnr in Sal- 

annullathunccotraaumfatis niano, intclligc tamen, vt 

eft, quodcucnicntc conditio- tbi . 

ncrefoluatur hociusrccepien j Emphitcnta poteJliusvfftsfr»- 

■ tis rcfolutionc dantis vt not.in ffu s conilttucre in re emphi- 

Auth.rcs que C.com.de lega. tcutica inpr*i«diciumfui,& 

Alcx.conf.<$5.vol.5.Guid. Pa haredumncnauicmDomtnt. 

pa dcaU 1 1 . Tyraq. & Fukr. j Hypothec* nom dicttur aliena- 

inlociscitatis. ' ti$. 

Nequeubftantcxceptioncs f Zona emfhiteutican$»vcniunt 

qua?dantur>cxaducrf contra ingencrali $bltg*ti$nt bon§- 

teftamentum,& quod non fuc ram , vbiprohibcntur hypc- 

at faclus locus dcuolutioni» thecari, &$bligarii 

B$*d 
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7 tiiuemphiteuticanon veniunt 
ingenerali obltgatione, vbi 
probtbtla eft (tltcnttiactUm 
Uto fumpto vocabuU . 

/ Bona emphiteutica veniunt i» 
generali ob/tgattone, vbi obli- 
gattts non habet a/ta bona , 
ijuam emphiteutics . 

p Bona emplfiteutica veniunt fuh 
gcncralt hypotheca bonorum, 
vbi ad efi statutum, qttod pof 
fint altenariy vendi^ & hypo- 
thecari. 

- 

QVAESTIO X, 

Vbitare etia quan- 
doquc folemus in 
f§V/i foto an agcnti re- 
-^u0*& medio vniis Sal- 
uiani intcrdi&i obfttt cxcc- 
ptio, quodres iitemphiceuti- 
ca, nec ob id potuerit obligari, 
necminus ingencrali obljga- 
rione venire, in qua qucftione 
oporrec diftin#£ procedere, 
quia materia cftfatisobfcura, 
ideo n* r mandx funt alique cun 
clufiones pro clariori vcntate, 
& Primo confticuenda eft con 
clufio, quod cxceptio ifta non 
admjtticurin Saluiano, vbi res 
parricularitcr,&: fpecjficefuic 
obligata, vcl fuper ea ius ali- 
quod conftitutum fuit, nam 
fcquendo epinionem corum 
Do&oruro,qui dixcrunt, tunc 



demum bona Emphiceutica 

1 t venirefubobHgationegene- 
rali , cum de illis fa&a eft men- 
tio , de qua per Gabr. de reg. 

iur.concluf.i2.numc.i9. pcr 
Rot.Rom.in nouifs.dccif.42 6. 
num. j.partcprima cumaJijs 
citatis/non eft ambigendum 
de voluntatc voletis obligarc, 
& confequenter cum dc iure 
c< >mmuni ctiam res cmphitcu- 
tica non prohibcaturhypothc 
can , nec obligari fccundum 
opiniontm glois. in I. fln. ver. 
alijs, C. de iure cmphit. com- 
munitcr receptam,vt pcr Ror. 
in div5r.decif.42 6.num.<<. &p 
Bari.BaJd.&Paul.dt Caft.in 
l.tutor§.fin. tf. de pign. acl. & 
inl.lex vectigalis.tT.dr pign. & 
pcr alios relatosa Neguf. de 
pigno.2.parteme.nb.2.nu.28 
cum feq. porro concIudcnu J u 
cft, hanc exceptioncm non 

2 uurarer ad crTe<5tum pra?fcn- 
tis infpe&tonis, ratio princi- 
palis huius concluilonis funda- 
tunn d.l.fin. C.deiur.en)phit. 
in qua non iimphcitcr, & ab(b 
Juteprohibccur alienatio, led 
tantum vendi iusemphiuun- 
cum quodnonfit pcrpignu<?, 
fedremanet in poilcipiius pi- 
gnorantisl. pignus C. depi- 
gn.&itanon immutatur cau- 
ladominij 1. ficut §. li dcbitor. 
ff. quibus mo. pign.vel hypot. 

S 2 fol. 
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IbL vt bene pondeTatum fuit 
in illa dccif. 42 <S. coram . III u- 
itriis. Lanccloto num.7. poft 
NeguJanr. ubi fupra num.28. 
in fin.& alios,& hcct prohibita 
.aliep.arifubpama, noveniant 
iub obligatione omnium bo- 
norum Barr.in I.codiciIlis§. in 
ihtuto num. 5. dc lcg. 2. cuiiis 
Doctrina communitcrrccipi- 
tur vt pcr Ror. in d. dccif. 42 6. 
num. 1. tamcn illud poifet pro 
ccdere r f\ obligatio tedcretad 
dcfrriicudum proprictate,ncc 
cikt fpcs luitionis , vt confide- 
ur Mcguf.in d.2. mcmbro par 
tC2. nu. 5. Uciis vcro vbiobli- 
gano tendittacum adconfum- 
ptionemfruduum, fccundum 
naruram Saluiani,quod folum 
modo auocat nudampofTcffio 
nc,doneccreditorfucrit dc fru 
ctibus fatisfa&us,vc plurics fcri 
pfimusinhoc rraclatu, &per 
Neguf.de pign. 1 . mcmb. 8. p. 
mim.5.& 6. tunc enim oblig 1 
tio rci emphitcuticx non pro- 
hibctur, nec hypotheca,fcd fu- 
ftinctur co quod fruc^us iunt 
in bonisemphiteuta?,&pcrcd 
feques ueniut ifi gcm rali obli- 
gatione , ut pcr Grat. conf. 2 3. 
num. 3. & conf.54.nume.14. 
Iib. i.frudus enim dicunrur ms 
qnodam , dtilindum ab ipla 
re,quod iranfit in quemcunq. 
pollciforcm, utpcr doclrmas 



Um InterdiRo 

moxcit;mdas,& Iicctaliqui do 
dores exiftimarint,emphitcu- 
tam non poile ius vfusfruclus 
coftituere in rc emphitcutica, 
quos rccefet Tyraq.de retraft. 
]ignag.§. i.glof./.num.^i.ta- 
3 mcanSrmuriiK f^pinio vcnor, 
& rcccptior eit, quoties .11 . crn 
phitcufis non potalienari (Tnc 
Domini confenfu , poflunt ta- 
men fru&us cius vendi , & 
hypothccari , & in caufam 
iudicati capi in prariudicium 
cmphitcut?, & hcrcdum cius, 
fi cft emphiteuus ha?redira- 
ria, &adeorum vitam, licet 
non in prariudicium Domiui 
dircdi, vt pcr eundcm Ty raq. 
in d.$. 1 .num.47.cu1n fcq.quo 
loci fubnum.5 2.conftituit re- 
gulam gencralc, quodvbires 
prohibcturalienan, poteftta- 
mcnad viura ipfius prohibiti 
hypothecari,& obligari ,fecus 
poft mortcm,quia refoluto iu- 
redatoris, refoluitur iusacce- 
ptorisl. Icx vc&igali , ff. de pi- 
gn. C uid. P.Jpa qu<cir. 575. & 
Boe. decii. 187. num.7.quod 
eft verum ii rcs rcdcat addomi 
num iurc dominij,non iure pri 
uari vt habcturin dd.decif. & 
hocinterministenuit Barr. in 
l.ilconltantem 3. qutft.tertif 
partis pnncipalis,dura conclu- 
dit,vxorc m poilc agcrc ad bo- 
nacmphjteutica mariti fcCWo- 

DC 



lh. a 

ne hypothccaria , dunme vita 
eius, qucm fcouitur Alexa. ibi. 
numero aj.&idem dicedum 
eft,rlnon particularitcr rcs cm 
phitcutica obligaca fultjcd ge- 

4 ncralitcr t pcr rationcs fnpc- 
riusallegatas,&prarcipucpcr 
gcneralcm regulam,quam fir- 
maui in gcncrali obligationc 
bonorum vcmre cjuoquc bo- 
na emphitcutica,quicquid con 
trahanc rcgulam fcnfiiTe videa 
tur Barrn.in tlfti quonim, ff.dc 
pignor. vbi dicir,quod prohibi- 
tus alicnarc prohibeturquoqj 
-obligarc j> tex.l.fin. C.de reb. 
alicn. non alicnan.& quia per 
obligationcm pcruenitur ad 
venditionem J.2. tk 3. flf. dcdi- 
ftra&. pign. & lic pignoratio 
cft prarambnla ad alicnationc 
1. oratio.ff.de fpon.cum vulg. 
quiahis,& iimilibus rc/pondct 
Ncguf.vbi fuprain 2. partcter 
tio memb.1iu.71. cum feqncn. 
nemp£, ca quidemprocedcre 
cx intcrpretationc, non aute 
exproprictate, & vcritatc fer- 

j monis,cx quohypothecatno 
dicituralicnatio, fedea tntum, 
cx qua dominium transfcrtur 
cum appcllationcalicnationis 
proprie venianlla, cxquado- 
minium pcrditur,].!. C.defun. 
dot.l.alienarionis verbo , ff. de 
vctb. iig- liflc. cum alijs, ibi allc 
gatis pcr cum,& ica in terminis 



x t t 

Saluiani tcnuit Rot. Rom. rn 
vna Rom. ccnfus Vcncris 17. 
Martij 1 rfoo.coram R.P.Iufto 
quap in manufc. circunfertur in 
fra regiftratade vcrboadvct- 
bum. 7 

Secundd Conftituendaeft 
conclufio , quod vbi prohibita 
cft alienatio fubpamacaducita 
tisctiam late fumpto vocabu- 
lo, tuncrcscmphiteuticanon 
6 coprcheditur io gcncrali t ob- 
ligarionc omnium bonotum, 
&proceditdo&rina Bart.inl. 
codicilli,§. inftituto num. 5. ff. 
dc le.2.dc<jua fu.in prima con 
clufione diclum cft , cx quo 
in gcncrali obligationc non 
contincntur ca,quat quis ve- 
ri fimiliter non cflet obligatu- 
rusl.obltgatione generaliff.dc 
pign. proconfirmationccuius 

ciiionem Rotar citatam 42 
parte i.num. i.& mj.8.& Nc- 
guf.dcpign.2. partcmemb. 1. 
num. 3 4. & hoc cafu cum defi- 
ciat hypothcca ncceffarium an 
tccedc ns in ipfo Saluiano, vt 
pcr Mcnoch. dc adipifc. pof£ 
remcd. 3 .n u. 1 7 2 .dcrtcit qttoqj 
jplum Saluianum , & a&orcx- 
ccptionc rcpellicurvtfuitrefo 
lutum m Rota m vnaRomana 
Saluiani Intcrdi&i Lunar x t. 
Dcccmbris irfoi. coram R. 
P. U. Coccino, quam paritet 
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De rvtili Salt 

hic volui tranfcribere ad vtik- 
tatcm letft^ris . 

Tcrtio Conftituenda eft re- 
guIa,quod vbires emphiteu- 
tica cxprefse prohibctur alic- 

7 nari,obligarit& hypothccari , 
co cafu actor rcpellitur, nec tn 
trat Saluianum per rationcs m 
fecunda Coclufionededutftas, 
quibus addo Aiex. in d.l.fi con 
ftante numero 26. ff. folut. 
matr. & confcquenter , cum 
non adfit hypotheca , nec ta- 
cita, nec exprefsa, vtiquenon 
etiam competit Saluianum, vt 
ctiain iuitdi&um in vnaRom. 
Vincx Saluiani Vcneris 2 6. Iu 
nij 1 j j8.& (j adeffct aliqua hy 
potheca, eavtiqjeflcc inuah- 
da,nullius valoris , robons , & 
momcci , tamquam contra&a 
contra prohibitionem legis vt 
per Ncguf.de pign.iu 2. parcc 
3.mtn b.num.80. 

Quarto Cortiujendaeft co- 
clufio, quod vbiobligansnon 

8 habcrei talia bona,nifiemphi 
teutica, tunc cenlctur quoque 
-ca obligafle, nc rcddatur luper 
flua , & fruftratona ipla obli- 
gativ « Rot. Rom. vbi lupra nu. 
y. quo caiu intrarcc Saluianu > 
bcnc vcrum eft , quod ilie, qui 
dicit,non cxtitillcaliabona, tc 
Tiecur probarcRot. Ro.fepius 
citatanume. 10. pcr doCtnna 
Rumi Gab.Couar.&akoru,& 



$lnterdt8b 

habeturindecif. hic regiftrata: 

nam ci, qui dicit > incubit onus 
probandi L ciqui. ff. dc pro- 
bat. 

Quinc6,& vltimo conftituc 
dacft regula, quodvbiadeft 
ftarutum in Ciuitate, qualiter 
bona emplvtcutica poffinc alic 
nari , vcndi , pignorari , & 
tcftamcuto rehnqui prouc in 
patna mca , in qua habcmus 
concordiam fa&am cum Gle- 
ricis, & rcgulanbus , tuc cclsac 
cxccptio taiis , &Saluianum 
fortitur eftc&um fuum,quiata 
lia bona habentur pcrindc ac 
fi eflcnt allodialia, & per confc 
quens fi uftra quaerimus de hu- 
iufmodiexccptione, i;ec.cd£ 
^45.num. 9. Gab. de reg. iur- 
concluf. 1 2.num. 1 3. & confe- 
runtea, quae interminisdicit 
Corbol. dc uir. Emphit. tit. dc 
cauf. pnuat. ob alicnat. hmic. 
1 p.lub nu.a.& l:mit.f cq.nu. 5. 
& in pundto concordia? Ruma 
sxfcribit Anch.conf. 125. & 
Soc.conf.7 1 . vol. 1 .& licct fta- 
tutum laicorum non Iigetbo- 
na cmph t eutica ecclch gat 
tamen quoadius vtilepnuati, 
vc per Surd.dccif.i5o.au mcro 
17.& 18. 



RO- 



Digitized by Google 



IHJL 

R O M A N A 
Ccnfus. 

Rtutr.P.D. lufto. Ventrit 
if.Martt/ 10 oo. 

Dubicauit Rota , an cenfus, 
impoiuus fupcr vinea, dc qua 
agitur, isr validus, crTc&usdu- 
bitationis eft, vt compctat vci 
non, Saluianum intcrdictum 
fuper ca vinca, vbi cft impofi- 
cus , ct Doroini dixcrunc , c(fc 
validum , quia pcr impoiuio- 
ncm Ccnius confticuicur ius 
quodam diftin&umA fcpara- 
cum ab ipfa re, quod tranfk in 
quccunquc rci porTcflbrc Ay- 
mo.conf.2 1 7. nu. 10. Couar. 
var.rcfolut.hb. 3.cap.7.num.. 
6. quod ius (i imponacur fu - 
pcr rc cmphiccurica valcr,quia 
cftin bonis noftris, vr fuirdi- 
&u in vna Bononicn. dc Maf- 
iarijs. coram Robufterio anno 
I577.eciam in Romanavincae 
coram D. Dccano 2 6. Ianua- 
rij i5p8.&quiacommuniscft 
Do&orum c6clui1o,quod bo- 
naprohib-raahcoari non pro- 
hibenrur hynothecari ,& vc- 
niuncin gencrali obligarione 
bonorum gloif. in leg.rtn. in 
verbo alijs , C.de iurc cmphir. 
Salycct.ibicolum.3. numc.tf. 
vcrf.Qiiaero , Iaf.nu.78. & j?* 



Barto.in I.(iconftance,in 3»q. 
princ.num. 73 .quem fequun- 
cur Alexand. &V Uij, ff. folu. 
macr.l.cucor,$. fni.&ibi nocat 
Barc.Bald.Cattrcn.& alij.rV.de 
pigno.a&io. Bcro. in cap. po- 
ruic,uum. 14. &fcq.dclocac. 
Afrlid.dccif.ipx.num. 3-Nc- 
gul.de pigno.pai.2.mcmb.2. 
num.28.vcrf.6.Amplia.Clar. 
in§.emphir.qua?ftio. 18.&CX 
his fequirur^copercrc Saluia- 
num inrcrdnfrum, nd I. prima, 
ff.dc Sahi.inrerd. & nocarur in 
$. irem Scruiana, lnftir.de adt. 
Rora coram Dom. Dccano 
indiCra Roroma vincaeanno 

ROMANA SALVIANt 
interdicli.. 

« 

Corkm Reutr. P. D.Ctccina.Lun^ 

1 o.Ocfobris 160 1 + 

Cuminucteratus Rotaefty 
lust1t,non cxequi fentcnrias 
alioru tribunalium nifi cx a- 
dtisiuftincccurPur.dccif.401. 
hb. l. Mohed. dccif.3. de tcfti- 
bus,6V 1 1 . de re lud. & fuit plu 
ries di&um D.D. di xerunc fcn 
ccnciam A.C.lacam inSaluia- 
no ad fauorem Angcli , no e£ 
fc cxcqucnda m . Nam fi d. A n- 
gelus,in cuius contumatia pr* 
fens dubiu m fuic p ropofit u m , 
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&rcfolutum,probaret,domG, 
dcquaagttur/uiflcillorum dc 
Rc, cuiustamen cotrarium vc 
rius fuie vifum,cum teftesdc 
idcntitate nondcponantcon- 
cludentcr, nihilominusinhoc 
cafunon intraretSaluianum, 
quia nulla adeft hypotheca . 
Corn.conf.190.num. 2. lib.i. 
Natt.conf.474.num. 34. nam 
hjccdomus eft cmphitcutica, 
&quoniamfuit acquifitapcr 
illos de Rc in inftrumento con 
firmationis fadlx perdominu 
direcTum , promifcrunt dd.dcl 
Refolucrccanoncs, & feruarc 
alia padta, couentiones,& ob- 
Iigationcs,contcntas in alijs in 
ftrumecis conceflionis in em- 
phiteufim , qua? in cudcm m- 
flrumcntoinfcruntur, in qni- 
bus habctur,quod h*c domus 
fub pf na caducitaris, non po(- 
fit alienan , alienationislato 
fumpto vocabulo,vndc* penn- 
de dicendum eft,ae fi hxc pro- 
hibitio fuifTet pofita ininftru- 
mentodidtje colirm cioniscfi 
dictum relatum fic in refcren- 
tccumommbusfins qualitati- 
bus, l.as fc toto.rT.de hcred.in- 
ftituen.&ibi Io.de Imola ,& 
in l.inftitutio fT.dc cond.inftit. 
Socin.conf.6.11. j.lib. i.ideo- 
que hxc domus prohibita alic 
nari (ub di&a pj na, non com- 
prchenditur in gcncrali obli- 



gationcomnium bonorum il- 
lorum dc Rc fa&a ad fauorcm 
Angeli , cuius vigore cgit Sal- 
uianocontra ReuerendiilimG 

Archiepifcopft Amalphitanu, 
huius domus poflc flbrc. Bart. 
in d.l. codicilhs,§.inftitutio,nu 
me.j.dclegat. 2.cum alijspcr 
Gab. de regul.iur.concluf. 1 2. 
num. 1 2 .& tenuit Rora coram 
bon. mcm. IlluftnflimoCar- 
di. Lanciloto m caufaRoma- 
nadomorum ;.Iumj 177. & 
cora Reuercndiirimo mco Dc 
canoin caula Romana vinear 
2^.Iunij 15^8. &inaliaRo- 
mana Saluiani interdidi 12. 
Nouembris 1599. coram R. 
P. D.meo Peg;un,& ftantc il- 
laclaufufa(etiam alienationis 
latefumpto voc.bulo )cenfc- 
tuc prohibita hypotheca.glof. 
in l.fin.in verbo, vcl hypothc- 
ca,C.derebus alien. nonalic- 
nan.S0c.Sen.c0nf.7j.num. 2. 
vcrf. fed hisnonobftantibus , 
volum. 1 . & tcnuit Rota in di- 
cla caufa Romanacoram Ulu- 
ftuflimoLanceloto. 

Nec obftat fi dicerctur , qcf 
prxdida non hab, nt locum, 
quando ille,qui obligauit om- 
nia bona , no habet alia bona, 
qua alienari prohibita nc aho- 
qn reddatur obligatiofruftra- 
toria G hyrar.fingul. 3 5 .Marf. 
in rubr.de fideiuflor.num. 27. 

Gabr. 



Google j 



UlL 



•Vv ' 



©abr.di&a conclu. i z.au^o. 
quia no probatur illos dcRe t« 
porc di<2a? generalis obliga- 
tionis non habuincaliabona, 
cuius probandi onus incumbc 
rct AngcIo,t..nquam allegan- 
ti.Ruin.confil.4 ?.num.3. vol. 
3 .Gabr. dc probat. concluf.y. 
«nm. 14.Couar.var.rdoI.cap. 
^.nu.2. hb.2. 

Placuitctia Dominis aliud 
fundamentum,quodcum fn»c 
domus fuc rit pcr Rcucrcndif- 
fimum Archicpi/copum pof- 
fdra pcr dcccnnium bona fi- 
de,& mfto titulointcr prarlcn- 
tcs ^ Saluianum fuit prasfcriptu 
1. 1 .& 2 . C. fi aducr. crcd. Iat£ 
Robn. «.onfif. 7p.num.7.& S. 
Volum . r.& teiuiit Rota cora 
IUultnfsimo N annca in cau- 
falmolcn. 5..Iui ni 27. Iunij 
159 4-& in aJia Ron ana Sal- 
uiani coram Rcncr. P. Ocrr. 
mcolufto, mri fortcAngcIus 
oftcndcu 1 ,pj $ fenptionc fuif- 
fcinttrrn tam, vcJ (ibicoirpc 
t tt i< ititutu.ncm in integtu, 
cx capitC lufta» ignoratia?,bar, 
inl.pnma, §.fiquisproptcrca» 
ff.dc 1t1nt.aauq5pnuat.Ruin. 
conhlio 44. num. 8.I1D.4. Ca- 
gnol. inl. 2. qui dc communi 
quajit.74.nu. 2ip.C.dcpacl:, 
incct cmpt. & vcndit. 



ARGVMENTVM 



Exceptio quod rcsfitfeudalisadi 
admittcnda fit in vtili Sai- 
. uianointcrdiclo. 



S F M M A R I r M. 

t Sondfcuddlid nec dliertdri t nec 
' vbligdripofunt^ccminus^t 

niuntingeuerdlsbonorumoi 

iigdtione. 
1 Feudumnecexprcfsc t nec tdci- 

fc.nec generdliter^necfpccid- 

Uttrobltgdripotcft. 
j FrneJusfiudi oi/igdri t et p/gn+> 

rdripoffunt. 
4 Tdfdllus non poteB conftituert 

ifufiutlumin bonis fiuddli 

bus. 

$ VdfdUHSpeteftfeobligdrcdtHo- 
ne perfondli dd frutlus fcu- 
di t dr Cd decdujd Mgdre bo- 
ndfitd, & tunc credttorno* 
repellitur hutufmodi exce- 
pttonty fi Sdluidnum propo- 



i, 



QVAEST. XI. 

L I O iurc vtimut 
in bonis fcudali* 
bus, quarcum nd 
folum prohibcaa 
turalicnari, vcrum ctiamhy- 
1 pochccaxijtcap.i.dcprohib. 

T fcud. 
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feud.alicn.& not. Bart in Lqui 
habebat,in fin.princ.fT. dc lcg. 
3. nequc vcniunt in generali 
ot>ljgatione,& idco talis cxcc- 
ptio venit admittcnda in hoc 
remcdio , differut cnim fcuda- 2 
lia a bonis emphiteuticis, quia 
emphitcutica poiTunt obliga- 
ri irrtquifito Dominoj l.tutor. 

final. vbi Baid. ff. dc pignor. 
a^io. & firmat gloiT.in leg.fc- 
cunda, vbifcrib. C.dciur.em- 
phit. in verbo vendcrc feuda- 
lia vero n6 etiam obligari pof- 
funtjDomino irrcqui(ito,alias 
hypothecasiure fuopriuatur, 
c.Imperialcm,deprohib.feud. 4 
alien. & propterca non efl vc- 
rifimilc,quod quis in fpecie cf- 
feteaobligaturus propter pc- 
nam priuationis, in quamin- 
cideret, 1. obligationegencra- 
]i,rT.dcpignor.lcg.i. vbi Bald. 
C.qu^ rcs pign.oblig.pofltmt. 
& per Barr. in I.codicillis,$.in- 
nituto,nu.5.rT.dcleg.2. Hinc 
rcprehcnditur Bart. a Roma- 
no,vt nfcrt Alcxan. in l.fi con 
ftante, ff. foluto matnmo. nu. 
2 j.dum tcnuit,quod vxorpo- 
teft agerc hypothecaria aduer- 
fus bona f. udaha mariti,;dura- 
tecius vita,pro recupcrationc 
eius dotium,& ad m< piam vcr 
gcntc, nam (tantcprohibitio- 
nc , quam facit lcx , quod non 
pofiint ncc ahcnari , ncc obli- 



1. * 



gari,certc eius Do&rinarcd- 
ditur falfa , quam pariter rc- 
probatam dicit Ncguf. dc pi- 
gn.par. 2. membr.2.num.43. 
fubdcns, quod fcudum ncc ta- 
cite,nccexprefse tnccgene- 
ralitcr, ncc fpccialiter obligari 
potcft,vtibi pcreum,quo loci 
3ttef?atur , hanc eflecommu- 
nem 1 /o&orum fcntctiam , $c 
magis corouncm appcllat Ga- 
br.deregul.1ur.c0ncluf.12.nu 
me. 1 5.3«: nu.22.cV 2 3-cxtm- 
plificando conclufioncm , vt 
ibi pcr cum , & dicjt quud bo- 
na feudaliawm veniuncio ge* 
ncrali fcrmonc > ncc.appelTa- 
tionc bonorum contincntur, 
Cv obidfubnumcro 24.11110*, 
quod ftantt flatuto,quod mor 
tua vxorc in matrimonio,ma- 
ritus lucrcrur tcrti3m partcrn 
dotis,nonhabeclocurn fimile 
ftarutum in bonis fcudalibus» 
eo quod in gencrali difpcfitio 
ne, ca ribn comprehendun- 
tur , & iequitui Clar. iri §.feu- 
dum,qua:ft.3 i.vcrf. inpropo- 
fito , \ bi cljcit , ita omncs Do- 
<5tor<stem re,C\C. 

Vcrum licct prardic^a vera 
fint^adhuctaniennonelfctlo- 
cuy propofita? cxccptioni,fi de 
brrot ipfe particulariccr obli- 
gaflet f 'ru&us , & comoditates 
tcudi, quia licet fcudum refpc- 
<ftu dominjj 3 & proprictatis ob 

iigan 
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ligari no poflit, vcl valeat, ncc 
minusvcniatin generoliobli- 
gationc,pcrca qua? diximus, 
tamen refpcclu irucTuuni pi- 

3 gnorarit /cu hypothtcari pot, 
vt tcnuit Ioanncs Fab. in §. itc 
Scruianaad propofitum no- 
ftrum Saluiam , 24. col. inftir. 
deaCt.proutrefcit Ncgu.mlo 
cofupracitatomum.48. & cft 
communis traditio pcr ca^qu^ 
habc ntur pcncs Gabr. in dicl. 
concluf. 12. n.2£. &per C.Iar. 
in d.§.feudum,quaeft.3 i.vcil. 
fucccfmie , & pcr Tiraq.de rc- 
tra6Uigna.§.i.gl.7.vbi cx mc 
tc folcmnium L oclorum fate 
tur,vafallum quidcm non po£ 

4 /c conftituere t vfumfrucTum 
in fcudo,l.ai boribus.§.vlr.ff.dc 
viufruct.fed tantum poteft ve- 5 
dcrc Iructus totius illius tcm- 
poris,quo fcudum futurum eft 
penes eum, cnm prohibitus a- 
Lcnareno prohjbeaturfrudus 
illius rei vt nderc, I.codiciIlis,§. 
inilit uto,ff.de Icg. 2 . 1 .pat e r, i n 
princip. ff.de lcgat.3. quiaifla 
non cft alicnatio,fcd corr.mo- 
ditas,I.vfumfrucTum vbi Alerf. 

in princip. rf. foluto matrimo. 
cxemplo dcdmx quxnccpi- 
gnorari , ncc vendi potcft , ra- 
meneius fuicTus polTunt^Iic- 
oari,cap.2. cxtra loc.ctiam in 
Iaicum non capaccm, adu m- 
p u s v nx fua: . lixm v&5 fi u c~t us 
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cedi non potcft,$. itcm finitup 
inflitut.de vfusfruCt.frucTus ta 
nru n illius vendi ,& hypothe- 
cari poflunt, 1. arboribus,§. 1. 
ff.dc vfufcud.l,cum m fu;:do, 
^.quod fi mulier, ff.de iiired ». 
I.ucceflario, §.final. iT. dc con- 
trahcn. cmpt.vbi glolT. in vcr- 
bo tuum. Poftremo minor a- 
lienare non poteft resimmo- 
bilcs fiue decrcto , &: cx caufis 
a iurc permifils, 1. ob a?s, C. de 
prgd.miti. cum alijs: potefl ta- 
mcneorum frudu^libcic vcn 
dcrc,atque 0 maior elkt.gloiT. 
prima , C. fi aducrfus vfucap. 
cum al js adduclis,p(TTiraq. 
inlocociratonum.5 i.& 52. 

Qunproptcr , \bi vafallus 
actionc pcrfonali fc obligafl^r, 
addicT JsfcucTus T (oondico 
fi conftituiiTet iusreale^quod 
beneaduertendum cft,vcpo'i- 
derat Ncguf.de pignor.vbifu- 
pra uum.49.0Y occafione pra?- 
di&ahypnhecaretomnia bo- 
na lua tactte , vcl exprc fse , A- 
cTor no rcpclleretur cxccptio- 
nc liuiufmodi , fi occafionc di- 
cTorutu frucTuum pro confc- 
quutione fui crcditi aciliuc(va- 
falloviucntc^pruponcrttSa!- 
uianum interdiclum co;ra dc- 
tentorcm fcudijvtenim dixi- 
musm pr-rcedenti quarllionc, 
Saluiauum intcrd:ctu illuc t<n 
dit,vt catcnus durcr, quatenus 
T 2 credi- 
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creriitor defuo credito fit fatif- 

fcctusde fruclmus,&nonvl- ARGVMENTVM. 

tca. Menoch. remed. 3. numc. 

i S5. dcadipifc. pofl". & Hon- Exceptio quod resnonpotueric 
dcd.conf. 2 5.1ib.2.num.3.que obligari a dcfun&o uti pro- 



co fortius procederent,vbi ver 
farcmurin feudo r cuius natura 
cflct tranfmifSbilfs ad quofcu- 
quc hrrcdes,vt puta fi cflct co 
ccflum vnicuiquecum claufu- 
la & quibus dcderis,vel pro fe, 
& harredibusquibufcunqjiux 
ta tcxt.incap. i.defeud. non 



pria hxrcdis,an obftet 
Agenti in utili SaK 
ui an>. 

SV MMlARIVM, 



Bena haredis non veniunt inge 
nerali obiigatione bonornm . 
habent. prcp.nar.fcud.quoca 2 Exceptio , quod bona fnt pro- 
fu n cd u m vcniret fu b genera- pria haredts habet locum in 
]j obigatimic bonorum ucru Saluianointerdtclo . 

al . c n a ri po flct do m i n o irreq,- y Bona haredis an pofttnt ptr de- 
fito, cum reputetur utipatri- ftnclum obitgari. 
momale, & ailodialc , utper 4 Adttio hdrcd/tatis probanda 
Ale\ and. conf. 1 7 3 ,in fin. uol. ejivbi quis agit Saluianoin* 

2 . Dccium conf. 1 7 1 . & 680. ttrdtcJo ad bona haredis per 

colum. 1 •& Iaf.conf. 1 5 £.'uol. defunttum ohligata . 

2 & alios relatos pcrRoIan.a / obligatio bonorum haredis fa- 



Val.de hicr.dot. quaHr.f 4.fub 
num. 22. ubi teflaturdecom- 
muni & tbi dicit huiufmodi bo 
na fub tal; pa<5to,& natura co- 
cellacomprehendi , & ueni- 
rc fubdifpofitionegencralifla 
itjti, quod tnbuit Iucrum mari 
tode ctrta partcdotis,uxore 
ikcedentein matrimonio fine 
/rlijS ut latcprofequiturdices 
hoc iDJgisa Dodonbusrcce* 
ptum cile , quicquid nonnulli 
contrarium tcntauermc . 



fta pef dtf*n&Hm fuHine- 
tur^ fi non fttit aditahxre- 
ditas cum bcnefcio icgis 3 & 
imtentanf 

QVAESTIO XII. 

Va:roduodecima s 
an tertius poflef- 
forconucntus rc- 
mcdio iirilis Sal- 
uiani poffit ad fti; dcf oiam cx 
cipcre,'& dcduccicrem ab eo 
poflcflam , non dcbitoris,fcd 

eius 
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eius haercdis fuiflc , cV pcr con- 
fcquens , non venifle in gcnc- 
rahobligatione bonorum,ncc 
minus potuiflcadefunclo ob!i 
g3ri, & cfTeclus cft maximus: 
ijura fi fupponamusjdeiurcbo 
na hrrcdis vcnirc ingenerah 
obligationcbonorum $ acetia 
potuiflc ab ipfo dcfun&o obli- 
gari>credicor cute* pcterit expc 
riri hoc n.mcd'o contraqucm 
cunquepolfctrorcm, pmban- 
dodccius crcdito rcfpcclu dc- 
fun&i , & probando infupcr 
hrrcdcm quidcm nodicodc- 
ftindum pofledifle tcmpore 
contraclns, vcl poft , bona pcr 
rciim pofcefla , & fic obtincrc 
iuxtaea, qua? fcripfimtii- Iibro 
ptimoquzft. vliima. 

Si verodicimus, nonvcni- 
re in gencrali obligitione, vcl 
alias obligari no potuifTc , pof- 
feflor tutus cric exeeptione, 
qua in re duc funt inipcitio- 
nes j quariMi prima eft , an 
in gcncnerali obligationebo- 
norum veniant bonahzredis, 
fccundacftan verepoifinr,vel 
valeant huiuimodi bonaadc- 
fundoobligdri. 

Quatum attinet adprimam 
mfpcctio ncm firmanda elt co- 
clufio , quod rcgulariter in ge- 
1 ncrali obbgat.oncTbOnorum 
no vcniunc bona hcrcdis , h ca 
non fuciunt exprelscobhgaca 
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text. eft rmcularis in 1. Paulus 
in princ.ff. dc pignor.qucm fic 
fummat Bart.ibi, & fcquuntur 
Cy n. Bal. Salyc. & ali j poft gl. 
m l.afliduis,C.qui pot.in pigu. 
hab.ftrcfcrt Neguf. depign. 
mcmbr.2.p.2.fub.nu. 53.fub- 
dens, conclufioncm proccdc- 
rc etiam in Jcgali hypochcca 
indu&aalege,l.i.in fin.C.co- 
mun. delegat. vbi Doft. alia 
cnim dicuntur bonahzredis, 
al ia dicuntur bona dcfuncli, ta 
metfi rcfpeclu actionis pcrfo- 
nahs haercs poflit grauari , ctia 
inbonisproprijs, quandobo- 
narepcriunturpeneseum, vt 
animaduerritideNcg.in !oco 
proxime cit.in fi. nom. 5 3. ta- 
men vbi fumus in concurlu, & 
bonafunt fcparata ab hzredc, 
aliud diccdum cft,co quod bo- 
na hzredis ex debito defun&i 
rton afliciuntur hypotheca in 
bon sproprijs, vtbenedefcn- . 
dit Surd. dccif. Mant. 315. nu- 
mcro 4.5.£.exepIificando hac 
conclufionem ctiam in bonis 
quzhtis pcr hxrcdem ex frucli 
bus bonorum dcfunftifuain- 
duftria cumulatis, nififortafle 
aequilitiofuilfetnaturalis, pu- 
ta,ex a!hiuioncproucniens,vt 
ipfedeclarat. 

Quinimofbrtius milirat prz- 
di&a,dato qct defu&usobligaf 
fct fe,8c fuos beredes,adhuc.n> 

obli- 
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obligatio dicitur rcftricla,&: li- 
mitata rcfpcclu a&ionis pcrfo 
nalis,n6 autcm rcalis, & ob id 
dcficit hypotheca inbonishe- 
rcdis,&ildehac re fueritcon- 
troucrfiaiwrcreditorcrn, $c 
pofleflbrem , poflcflor crit ab- 
ibluendus , & pro ifla partc bis 
iudicatu fuit in fcnatu, vt tcfta- 
ttjr Afflic. dccif. 200. & Ang. 
quoq. io l.afliduis, C. qui pot. 
in pigno.hab. vbi rcfert,ita fuif 
fe dictum Panfis,ck dc co mcn 
tioncmfacit Afrlic.d.dccif.20 :> 
Vndciurcmerito in ficticon- 
tingcntiaaclor huiufmodicx- 
ccptionc crit repeUedus t cum 
deficiac fundamcntu (ux a&io 
nis,hoc eft hyppthqca : Corn.- 
conif.ipo.num.2.iib.2. 

Quovcro ad fecundamin- 
fpe^iancinpc^in^fi nyumo- 
dica controuerfia oricurinccr 
dociores , nun\ pofliit bona 
hxrcdis obJigan -j-adcfun&o, 
aliqui arbirrancur ncgaciunm 
partcm verain eifc in quoruin 
numcro fucrc (Cyn. Salyc& 
Raphaelind. l,alfiduis,C.qui 
pot.iu pignor.hib.quosfcquti 
tilum Imol. & Paul. dc Caftr. 
in l.fi h$redi fcruqs,flf.deleg. 1 . 
& probafle ctiam vidctur Af- 
flic.in d.decif.200. nume. 2. & 
rcfcrtNeguf.ind t 2< par. mcl\ 
2 ( .num.5 5. cV: Alcxan. tn dicU 
l.fi harrcdifcruusnvm.3. 



Jnterdifa ^ 

Aljj vcro totum cotrarium 
verius eflc putarut » intcr quos 
fuit Bald. ind.L afliduis.Ale- 
xandr. inconf. 173. num. 4. 
vol. 2. Neguf. proximecitat. 
Surd.d.dectf.3 1 j.nume.io.ck 
hacvcnorcm dicitRot. Rom. 
diuerf.dcc. 1 i6'6.p.3.nu.i. Ra 
tioncsautcin, quae auducutur 
pro hac pncc funr.Primo quia 
hcrres adcundo hxreditacem 
cenfetur r ^tifieaflc obligatio- 
ncm , fa&am pcr dcfuncltum 1. 
fifundus.§.i. tV.de pigno.&nc- 
dum apprubalfe eius faclum, 
verumeuamiilius confcicntil 
exoncraii<*,vt confiderat Rota 
in lococitoto^p tex.inl.cum a 
matrcjC.dc rei vcndic.& J.mo 
ra-jvbi Bart. tT.dcacqu. ha:rcd. 
quandoemm quis fuccedic al- 
tcri,videtur ratu haberc , quod 
ab iHo factu m cft.l.iolutum, $. 
folutjm , ft. de pignor. acl. fed 
pcr ratihabitionc pignuscon- 
firmatur I.aliena, rT.eodcm, & 
prohacpartefacitdoclr. Liarr. 
inl. rcm alicnam fubnumcro 
decimoquarto , ff. dc pignor. 
a#. 

Secundd facic, quia hypo- 
theca bonorumfolo conlcnfu 
contrahiturl. i.ff. dc pignor. 
ac"t.& non folum cxpreflo,fed 
etiam tacito 1. 3. & 4. ff. quib. 
mod. pign. tac. contcah. ac 
quidem iwcres adcuudo colcn- 
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rit , faltem taciti, hypotheca; confenfu transferrur , quod no 
perdefunaum contraa* , eo. accidit m dominio.quod requi 



quia adeynab^uafi_contrah^: m tradKjonc i. «rad.t.onibus , . 



cumcrcditorib 



C.depaft. 

Eft tame-aduertenduquod 



i;a P ud'iuIianUm5.fi. ; lT. 1 

excaufinpofT.eat.^hercsquo' aditio hereditatis efletproba- 
cjucinftuuo. dc obugat. igP 4 data crcditore, vt iatrct hy- 

tU Tcrti6 , quia dcfun&hs p5t agitur \ nemp£, vt Saluiariurh 

lceare rerh h*rcdi's tcxt.e(t ca interdiaum in huiufmodi cafu 

piralis in I. vnun. cx famdia §.fi» locumfmt vendicet, &> ita 

rcm fT. dc lcg. 2. miiltd nV^ri pbhirnt citati do«. 4T 

obligarc Auth. mult6niagis, ; ciumSaJuianinullius 




vbi;hirc S per aa It iortem^ti- 
ficaint hyotitliccam Bartb.iri 

§5 



fi hxres 
ie# 
ih*re* 

^.^w^.-.rw:.. —^- 5 ditatcmicccpiflcttcumbcnc- 

4cguC .vti fupranumc.57.in' fic.Uccusdiccndumefi. 




Minufque aduerfatur quod 
ccftator legando rcm hjereiJis 
iiopoffitciauferrcdomiriium, 
qcc illud re<3a via transfcrrc in 
fcgatarium fecudumcommu- 
ncm db&orum fententiam, dc 
quapcr*Alcx.ind.I.fih*rcdis 
num.2 ff.dc feg.i. ciim fimili- 
bus!- riam huic contrarietati fa- 
tisfacit idcrh Alek.ibi fubnu. 
g.vbi icit.qiibd ulia , & diuer- 
faratioma,tatindonunio,at- 
que 10 hypothcca , «juanoia 



lufmodtcnimcafufibiconfcr- x 
uatiusfuumpcrnot.inl.fl.^ 
in computationc, C.deiur. de 
lib.& dcclaratnou inclegan- 
tcrRol.deiriucnt.par.4. 



fol.mihipa.inpar- 

"ncqtf 0 
. Jis at 
vidctur. 
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ARGVMENTVM. 

Eiccptio, quodrcsfit mobilis, 
cV in ca non confiftat hypo- 

theca,an pcflit oppo- 
J.t niinhociudickv 

S VCM M A R I ytM. 

» |»; .'.I . i I , . y i { 

r >*£C*/ SdluUno interdi&e repel 
^mtxcettiw^reim*-. 
^btbsfit. y.v rn - 

J HxpotbecA non habct Ucum in 
ptcunidbonAfidcconfumPtd. 

i Pecunid au* exuipcnes dcbito- 
rem deiitoris mei^oteji auo- 
Witc*S*U«nHmi»t<W 
ctum. ^ 

4 FrnftHsfdtiacondufloreinrek 
debitore locatd, non pojfunt 



pen4tliS4uian9 Tnter&Q* y. . 

r.fiftcre hypothccam, 



ahocati f er / 
ereditore . 



um* 



$ Saluiannm Interaitfum datur 
uerjA t . 

QVAEST. XIII, 

V*ro dccimo 
tcrtio , an pof- 
(cflbr conucn- 
tuspt flir exctu 
dcre iigcntcm 
rcmcdio utilis Saluiam, co lu b 
prxtcxt u, qct rcs, cotra quam 
agit, mobilisfit, feobidinea 

-a k 




ncn co 

t &: poflt tcxifttmoper tcxt.in 
I. cum tarcrnpm,ff.dcpignof. 
ubjlurifcotjfulrusdicit, quod 
crcdtcor non agit hypotheca- 
ria, nifiad mcrccs,quaerepc> 
ricbantur in Tabcrna tcmporc 
tnortisdcbitoris, non autcm 
adalias,qua; fucrant obligAtar, 
quamuis mcdio t< mpore fue- 

?nt di H r . i : t jl , ubi not. Bald.&C 
alyc f m fccundo nor. quo lo- : 
ci adducitur ratio, nc commcr 
cium impcd atur,cxcmplo .n. 
dicimus qtioa* ctu" hypothcca 
co(ifUt m pccunia 1. tdcm qiix 
$.£(tntT. qui pot.in pign.hab.l. ! 
hfundus§.in ucndicationc, if. 
dc pignor. &; hypot. tamc^ nc y 
contingat , coritrac-fus > Tx co« 
mcrria iubucrti , confcqucns 
2 cft, Qt ci ffct hypothcca t ^uo- 
ticsbpna fldc pccuniaruitcoj^ 
fumpta , ucl commixta , aut 
non cxtat,ad decif. Afflic. dcc 
ijo.ubi teltatur,iicfuiffe iudi- 
catum in Scnatu $ cadcm , atqj 
pari rationc diccndum dt in 
alijsmobilibus, qu« dcftinata 
funt ad ufum mcrcandi , & ad 
ulumucnalc,qu^ non ucniunc 
in gcnerauobIigatione,mfi re- 
pcnantur pcnc* debitorc tcm 
porc moti Iudicij Ncguf.dc pi- 
gnor.par.2.mcmb.2.num.2^. 
laf.in 5JtcmScruianainftit.de 
a&. iiu.51. Scrac.dc Mercat. i» 

titU" 
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dtulo mandati inultimnparr. 
num.*.&7.&Pur.decif.2 97. 
libr. 2. & hoc paclo arbitror, 
procedere, & inrrare exceptio 
nem prcfentem , no autem ab- 
folutc m omnibus mobilibusj 
Hincefr,quodpcr Saluianum 
interdiclum poteft etiam auo- 
3 cant pecunia, qua? eftpenes 
dcbitorcm debitoris mci, vtco 
fuluit M. t\. Eugen.conf. 8 ;. 
nu. 28. & per hypothecariam 
auocaturquoqj pccunia, qua» 
non eft conuxta pa?ncs lecun- 
dum crcditorem,vt dicunt Mo 
dcrni de Saluia no par. 1 . c. 1 7. 
& idem eft , fi lecudm crcdir >r 
prarftitit cautionem de ea rcfti 
tuend a prioribus, & antenori- 
bus creditonbus , eo quod tuc 
fingitur extare, vt perS11rd.de 
Clf« 60. num. vlt. poft Afftic. & 
Rot.Rom.in nouifs.diuerf.de- 
cif. J42.num.2.par. 3. &rame 
pccunia dicitur res mobilis , & 
inter mobilia coputatur I. mo- 
uentium,rT.de verb.fignific.no 
igitur iftaexceptio videturvc- 
ra abloIur£,& Iicet Surd.decif. 
«77. rtferat,fuifleineoSenatu 
deci/um , fru<5his a Coduclorc 
perceptos , tamquam mobiles 
in rc condu&a a dcbitorc, non 
venirein gcnerali obligatione, 
nec a priori creditorc auocari 
puflccontra condu&oremita^ 
men in ca dccifionc fic refolu- 
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tum extitit, non excoquod 
fruclus mobiles eirent,fcd quia 
temporc obligationis non fuc- 
rant fati a debitore , fed a con- 
dutftore,&perconfequens, cu 
non cflent debitoris, no cti3tn 
potuerunt copra?hendi in obli 
gatione,quia res ahen3 obliga- 
re non poteft 1. 1 . §. 1 . tf. dc pi- 
gn.I.rcmalicnam, ff.de pigno. 
a&.& Surd.incitatadecif. hu- 
mcro 12.cap.13.! uoenim,fc 
cundum cum , ncccflaria funt, 
vt fru&us futuri veniant in ob- 
ligatione.Primo quod res prin 
cipalis fit in bonis dcbitores te* 
poreobligationis.Secundo q<T 
fuerint ab ipfomet debitorc 
pcrcepti, alias altero deficien- 
te, obligatio nonfubfiftitpct 
glof.in 1. potior. §. fi de futura, 
vbi Barto.fF. qui pot.in pigno. 
hab.& faciunt ca , qua? fcnbit 
Neguf. in ^.memb. 2.par.nu- 
mcro 45. qtiorum ncutrum 
dcficiebatin eocafu, Dcficic- 
bat cnim primu , quia res prin- 
cipahs,quae petcbatur , no crat 
tunc in bonis dcbitoris,ex quo 
fruftus abconon fuerantfati, 
deficiebat,&fecundum, quia 
nonfueruntabcorecole&i, vt 
di<5lumeft. Vndeiurcmerito 
non confiftcbat hy pothccaj & 
quamuis fructus fintparsfun- 
di, & veniant in obhgatione I. 
Iuiianus§.fi frudibus,ff.dca<5t. 
V cmpc. 
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cmpt.l.fru^usjfrdercivcndic. 2 Res vendita.cuius domimu fuit 

tamcn illud eft vcrum in frucli rejeruatu, dottec venditor de 

bus pcndentibus , fecus in fru- pretio illius fitfatisfattus, ob 

clibus, qui a folo fu nt feparati, £ iigari minime valet. 

petuntur acccflbrie , non 3 Vendens rem cum referuatione 

principalitcr , quo cafu non ckmmy^hzbct interim ani- 

veniut in obIigatione,nifi qua- mum Ucandi non vendendi. 

tenus flnt debitoris>vt dixi,pro 4 Referuatio dominijftuc fiat ante 

ut fic rcfpo ndet Surd. in loco claufulam conftitutiftue poft 

citato fub num. 1 o. in eodem inftrumcnto , paru 

In vniucrfalibus vero , vt in refert. 

grege, & Pcculio, in quibus / ConJe/siovenditorisJacJainitt- 

datur hy pothtca, no eflet pro- ftrumcnto nocct fuccejfiri fin 

babilitcr dubitandum, quin ha gularijtiam rcfpcclu domi- 

berct quoque locum Saluianu nij . 

5 tintcrdiclunsvtfuitdiclumin 4 Exceptio iuris tertij exclufiua 

caufa Romana pecudum , vc penitus iuris agcntis^ admit- 

4-Mai j 1 60 o. cora bon . mem. titur etiam in pojfijforio adi- 

G yptioj& in alia Romana Sal ptjcendx. 
uiani Veneris 1 1. Ianuarijco- 

ram R.P.D. Decanoirfo2. QVAEST. XIIIL 
rcgiftrata fupra hbro t.vltima, 

quaeft. & dc Saluiano loqucns G^^JS ^ x ro dccimoquar 

hoc dicit Thibcr. Salut. in fua jPftSjV* co j an °bftet agcn 

jaraxir\om,Iib.2.c. 2. nu.38. SVq&Si* " noc r(ID ^°> 

qcTrcs, iniudicio 

ARGVMENTVM. dcduaa 3 fubiaccardominio 

alterius , quiaprimus creditor 

Exceptio quod rcs petita fubia- illius rei , fibi dominium rcfcr- 

ceat referuationi dominii alte- uauit , donec dc prctio fueric 

nus, donec de pretio illius fuc- plcne > & integre fatisfa&us > 

tit fatisfa&us, an obftet agenti quo non obftantc , rcs tranfi- 

in hocrcmedio. uitperplures manus , adhuc 

ipfo primo vcnditorc non fa- 

S VCM M A R IV CM. tisfatfo ,& tamenpropterars 

/ Exccpth >dominif c9ncerntt pe- alienuro ptimi , feu vltcrioris 

tumum. \ cmptorisrcseftindifcdmjncb 
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cVcontroucrfia pofitapereo- 
rum creditorcs, quid diccndu 
in htiiu fm pdi cafu; an denega- 
da fit immiflio $ Et duo redde- 
bant quaeftionem dubitabile^ 
quorum primu cft illud, quod 
hoccodcm Iib.2.qua?ft.7.fcri- 
pl im us, ncmpe, exceptionem 
X dominijt noncfleinremcdio 
poifcflbrio admittendam, vbi 
videads , quia hic non repcto. 

Secundo faciebat dubium, 
quod dum Rcusallegatrefcr- 
uationcm Domimjad fauore 
alterius,deduc t pcr confeques 
ius teuij, & tamen illud no ad- 
mittTuriniudicijspofldT rijs, 

per ea, quae fcriplimus in quae- 
(iio.6. hoc eodem Jib.cV in 5al 
uiano voJuit Rot. Romana, in 
vna Romana Vmeac 5. lunij 
1 5 p8 . coram Orano , num . 3 . 
interconfilia Farinac. in ordi- 
nc i27.iuflaitaqs vidctur im- 
tnUfio perita per aflorem pro- 
batis dcbius extremis. 

Vcrum in indiuiduo quae- 
ilionis noftrar reperio cafum 
tatium fuifle per Surd. in de- 
cif. Mant. 1 57. & in contraria 
fententiam ltum eiTepereum 
Scnatil,ea potiflimum ratio- 
2 nc , qudd res t aliena obligari 
non poteft , quamuis enim re- 
gularjter vcndi poflit, l.rcm a- 
jjcnam.rf.de contrahcn .empt. 
Hypotiucari vcro mimme po 
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teft,l. 1 .$. 1 .rf. dc pienor.l.rem 
alienam vbi Bart. n. dc pigno. 
ac"t. & bcnc Neguf. de pigno. 
par.2.mcmbro 3.num-52.vbi 
fubnume.58.(ubtil]tcr adiccit 
ratione diuerfitatis . At ficdo- 
minium rei, propter rcfcrua- 
tionem fa&am , repcritur pc- 
ncs alium , igitur per confc- 
quens deficit hypothcca,prin- 
cipalefundamentG, quod pro- 
ducit Saluianum,& confequc"- 
tcr Acrorexcluditur Ror.Ro- 
man. decif.34.nume.7. par.2 , 
Quod vcro rcferuatio dominij 
in re vendita teneat,non cfl du 
bitandum.Baid.in Rubr. C.de 
contrahcn.eropt.num. 1 3. Af- 
flicr.decif. 398. cumalijsplii- 
nbu«. 

Rurfus,qui vcndit rem cu rc 
fcruatione dominij vfqucquo 
fuerit iatisracrus,non intellfgic 
3 vendere,fcd interim t locare 
Mago.decif.Luccnf. 3 1. num. 
^.&dccif.92.num.i5.condu- 
&or autcm non poflidct ilbi, 
fcddomino,l,.3.§.quod fifcr- 
uus, ff.de acquir. poff. 1. fin. ff. 
dc vi, & vi arm.igitur dcficic 
primum cxtremum, hoc cft 
poflciii > dcbitoris, de tempo- 
re contraclus,vcl pofl, & cum 
pofleiTio tuc repcriatur pcncs 
emptorem cum dicta rcfcrua- 
tione, dcbetintcrprerari fecun 
dum titulumpraambulum ex 
V 2 iurc 
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iurc conduaionis, leg.i.Cde 
acqtiir.pofl. & Lqustdam mu- 
lier,C de rei uend. meritd non 
potuitplus iutis jnalium traf- 
fcrre, quam ipfc babeat vulg. 
regula nemo plus , rT.de regul. 
iur. tn rantumque rcferuatio 
domii'i)iiaIct,& fuftinctur y ut 
quamuisin inftiumcnto fueiic 
appofitadaufuIaconftituti > & 
iic dcuenrum cft ad traditio- 
JienT,parum rcfcrant fiuc con- 

4 ftitutum pr*ccdat t refcrua- 
tionem>fiue lubfequatur,quic- 

. <ju:d m contrarium fcriptum 
rcliquerit Neguf. dc pign. que 
idcm Siwd. reprobatum dicit, 
&re£t£,utopinor. Porroea, 
qux fiuntincodem inftrumen 
to cnm dicantur correfpecliua 
tamquam fadtacorameodem 
notario, & tcftibus.Put.decif. 
1 7 i.Iib. 2.riu.j. & Rot. Rom. 
in nouifT.dccif. 1 1 ^9. pay.nu 
mcro 1 . unum altcri ineflc ce- 
fentur I. Ie&a. ff. fi ccrtum pet, 
gloff.m3gn3, in \X\ tibi.Cloc, 
& glof.inl.2.C.deiur,calum, 
& in eis pcr cofcquens non da- 
tu r, nequc prius, neque poftc- 
fius , Uontradus ubi Bart.C 
dc fide inftnim. cum alijs,cita- 
tis pcr Surd. di&a decif. 1 57, 
numc.6. & fi alitcr diceremus y 
contrahcntes ccnfcrentur fc in 
- contincnrj correxifsc, contra 
tex.Lnara ad ea, ff. de condi X 
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& dcmonftr. quod non eft &r 
cendum. 

Non obftant contraria,& 
primum quod de exceptione 
dominijdiccbatur,diluitur pcr 
ca> qua: fcripfimusin quxftio- 
ne cx aduerfo citata , quo foci 
firmauimus,cxceptionem do- 
minij, qu* cft in proptu,pofle 
oppotti ad rc tardadam immif- 
fionem in Saluiano interdi&a 
quibus addo Menoch. de adi- 
pifc. pofs,rcmcd.4. num.75 r. 
qualis eft praefcns , cnm dc ea 
coftet perinftrumentu, quod 
facit probationem probatam 
Bawunl. j.num.8.rf.dc nou. 
oper.nunc.Alciat.de praffum- 
pt.reguL3.pEf fumpt.8.num. 
7.8.& facit tex.in l.cum preci- 
bus,C.dc probat.& fuccetfiue: 

5 confcflioineoemanatatptt- 
kidkat quoquc fuccefsori fin- 

gulari, etiam rcfpe&u dominij 

Rot.i»nouifs. dccif. 697,. par. 

i.num.2.& 3*&dccif.77^.nu 

mero i.eadein partc,rnaxim£ 

quando cft cmanata antc ius 

qu * iir um.Surd ,dcci f. 2 j 6. nu. 

8. ubiioquiuirinproprijstcr- 

minisde ConfcuWc cmpto 

ris,&uenditoris, 

Non ctiam obftat fccundu 

de cxccptionc iuristertjjnon 

admittedain pofselsorio, quia 

ubi poikflbr pro dcfcnfionciu 

tii fui aJicgat iui tuti j,quod cft 

pcrutus 
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tis, auditur,&impeditimmif- 
fioncm,utfcnfit.Menoch.in di 
do trad.de adipifc. ccmcd. 4. 
nu.595. maxime,ubiintcrcft 
pofl\ii:>,de quo perSurdu.n 
decif. Mant. 144.num.10.ncc 
decifio R<>tcc6rrariatur,quin- 
immo conficmat opinionem» 
ubiiusccrt.jeft pcmtuscxdu- 
iiuuiTMitibi. 

Ceflarei tamcn huiufmodi 
oppolltio.fi confhrc poilct dc 
foluti one , facla ucro Domi- 
no,qui fibi dominium refcrua- 
uit, cx rcguia folutioneeius 
quod dtbctur,& tuc cnim tol- 
Jcrctur mterciTe ipiius poflbf- 
forisjin qucm ipfa rcs cransLca 
fuit,cum amplius molcftarinc 
qucat occafionc praediSa, ca 
quoddominium pct folutione 
fuitcxtinclum, quadoquidem 
cum traditio fucrit conditio- 
nal;s,quatcnus prctium i >Iua- 
tur,ut pcr Tiraq. deconft.par. 
3.limit.7.nu. 1 6. Bart. in Lfub 
conditionc,nj»mc. io.tf.dcfb- 
lut.Nat.confil.i&3.nu.i.cum 
aljjs adduSis pcr Surd. inlo- 
co/upracitato,num.5. utiquc 
adimplcta conditionc, omnc 
penculum tollitur, & referua- 
tio dominij nullu amplius for- 
titurcrTc^um.argum.l.cedcrc 
dicm,fcde ucrb. fignif. cuin fi- 
milibus. 
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ARGVMEKTVM. . ■ 

.• ■ • * • • • 

Exccptio quodcreditor afTcquit- 
tus fit patterobonorumdcbi- 
toris cotra altum tcrtium pofc 
feiTorem codcm rcmcdio,an 
obftet in huiufmodi iudicio 
Saluiani. 



r 



SVMMARIVM. 

/ Variatio non admtttttur pofl ele 

ffionem. 
2 Hypothccaria atfio daturinfo* 

lidum ad omnta bona dcbito- 

ris. 

S Creditor habens plures infoltdi 
obligatos fiprimoagtt contr* 
vnum> no tamcn dencgatur y 
quineontra alios inde expe- 
rirtvaient • 

* Saluianum interdicJum datur 
od omnia bona dcbttoris info* 
lidnm. 

S Creditor plurium rerum alter- 
natinefacJa ele&ione vniuSy 
1 non foteH amplins variare. 

QVAESTIO XV. 

Va?ro fucccffiue , 
an Aclor rcpcllt * 
poiTitcxeo„quod *- 
aiTequutus fit ali- 
qua bona ab alio tertio poflef- 
fotcdciunbusdcbitoris,hoc 

codciu 
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eodcm rc mcdio , in quibus fa- tori , vt poffic auocare rcm , 

risficri ualct dc eorumfru&i* quamuisiupcr aliaius pedcat, 

bus$ Et repcllcndum efTe uidc- quinimmo,& omnia debitoris 

batur pcr doarina Bartol. in I. fui bona profcqui valct in fatif- 

cumquiccrtarum , §. fin. ff.de fadioncm crediti , vtlWde- 

ucrbor. obligat. per ctiro tcKt. darat Capic.decif. 1 i ?.nume. 

ubi dicit, quod cum crcditor 6.&c y.\b\ arguendo dcperfo- 

1 t habet plurcs res obligatasjin nis ad rcs,dicit, quod qucmad- 
quibus ei datur eIc&io,fi femel modfi creditor , qui habct plu- 
unamclegitpoftlitemcontc- 3 rcstobligatosinfoIidum,fipri 
ftatam ,nonlicct uariarc , fiuc mo agit contra vnum , dcindc 
ele&io proueniat ex legali di- vult expcriri contra alium po- 
fpofitionc,fiuc cx difpofitionc terit, eieda prima via,ad al i am 
hominis,!. 3. §. gencralitcr, ff. confugerc,nonobftante,quod 
de eo,quod ccrto loco. prius cgcrit contra vnum pcr 

Contrariu tamcn magisue Doar.Bart.in I.duobu<,§. vbi 

rius,eft ea potiflimu rone,quia duo col.i .ff.dt duob. Keis , ita 

Saluianum interdiaO non mo pari ratione dicendum in cafu, 

uctur, nifi vbi adcft hypothc- & ad effc&um , de quo agttur, 

2 cariatquae datur infolid.um, namdonccdcbitumdurat, 3c 
vteft textusliteralis in I. Mo- integraliter non cft folutum , 
fchis. ff.dc iur. Fifc. vbi glof. & nulla rcs obligata liberatur , q 
Bait. igitur non potcft A&or rcpcritur obligata , etia fi pars 
fubmoueri huiufmodi cxcc- debiti fuerit foluta j led adhuc 
ptione,fi de pr*fenti agat con- infolidum fubiacet hypothcc? 
traalia bona , fibi generahter I.quamdiu , C. de diftra&ione 
obligatav H*c cft enim natu- pign.l.fi rero,§.omnis, ff.dc pi- 
ra hypothccana? a&iouis, vt gno. & ob ideft indc&ione 
auoctt omncs rcs, &omnia crcditoris,quihabetpIurabo- 
bona dcbitoris loco pignoris na obligata , cxperiri contra 
detinenda donec crcditor intc qua? roatiult , in faiisfa&ioneffl 
gre fit fatisfactus de f uo crcdi- iui crediti,l.crediroris , ff.de di- 
to, vt pluries diximusl. x . C. fi ftrac. pigno. & hoc voluit Nc- 
vn.explur.haered. crcd. vel dc- guf.de pigno.8. par. memb. 1. 
bit.Bart.inUicum venditorin nu.48. & 45?. fubdcns fub nu- 
pnncipio , ff. de eui&iombus, mero 50. quod fi aliter dicere- 
quareobid uermkutur crcdt- rous^icqucrcturmaxifnumab 

fur- 

- 
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furdum, nempe, quiacumin 
gencrali obligacione vcniant 
prafentia,&iuturaI.fi.C. quae 
rcsobl g. pofT.fi diceremus,(j> 
vnaqueque rcs fit obligata pro 
rata, iicflent nullcres (vtin- 
quir^creditortcnercturperfe- 
quialiquando millerimam par 
cem, quodrclultarctin maxi- 
mum abfurdum, & prxiudiau 
ipfiuscrcd;toris, & hfpotheca 
diminucruur.Vndc non cft di 
cendumtd pcr quodpoflicfe- 
qui abfurditas,& in humanitas 
J.nam abfuidum, rT.dc bon. li- 
ber.I.obferuare,§.fin. ff.dc olf. 
procof. & ca. Vcnerabilcm,dc 
cledh & hoc in Saluiano in- 
tcrd. comprobjc Bocca. de 
ccnfpar.3.num.5 i.cir. fincm, 
&licetprcdi<5taclarafint, pof- 
funt tamcn confirmari perea, 
qua:dicit Rot. Rom.Ioquens, 
& ipfa in Saluiano dec^.p. i. 
diucrf.num.v ulr. in h\ quo loci 
4 habctur quod Saluianum f in- 
terdi<5tum poteft dari ad om- 
nia bona dcbitoris , vt dcbicor, 
tedio arTcctus, foluat dcbirum, 
& tali pado cirius crcditori fa 
cisfic t, foluto cnim dcbito , cx- 
cinguitur hypoihcca, &toIli- 
turSaluianu, quodctfidctur 
adomnia dcbitoris bona^ ta- 
mcn ifta compulfio no eft prae 
cifa, fedcaulatiua, vtinpro- 
prijs ccnvmus dcclarant Mo» 
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dcrni de Alim. cicu.8. priuileg. 
52.num.Lin fi. 

Ncc doclrina Bart.incqn- 
trariumadduClajquicquamfa- h 
cic ad cafum prxlentcm, nam, 
vt ponderat Capic. dicta dc- 
cif. 1 1 fub eodem , numcro • 
d.cius do&rina procedic,& lo- 
quitur in creditore plurium 

5 rerumtalcernatiiiedcbitaium, 
quocafu cumnonpoffic, nifi 

. vnam tantum tcm cligcrc,fa- 
ftaelec-cione vnius, adtioperi- .. 
mitur & 2. rl.de vcrb.oblig. . 
cu ibi not.quod pcnitus a quas 
ftione noflra diucrfumcft,in 
qua crcditor habec ola bona , 
fuidcbitoris in fohdumobliga 
ta , non alternatiue , & me- 
rito cius doccrina non appli- 
catur. 

ARG VMENTVM. 1 

Exccptio nullicatis obligacionis , 
& hypotheca? an adnntca- ■ 
turin vtili Saluiano 
inccrdi&o. 

JSVUHUMA&irM. 

/ Zxceptio mllitatis <tifit?r coo- s 
cernere petitorium , & pro- 1 
pterea non admitutur in pof 
fcjfono. Limita utnu. 1 /. 

2 Nullitasnon impedit executio- 
tionemcontradui. 

3 NuU 
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} NnUstasnopotesi dUegarikTer 
tio.TdUtt. numeros^. 14. 
&15. 

4 Nullitas.de qua confidt inconti- 

mnti nunqudmcenjetnrex- 
clufd. 

5 Annuliato principili^ annuUa- 

turquoquehypothecdy accejjo 
ria. 

t luramentum non fupplet deft- 
clumforma k jldtuto requifi- 
tdinconft.Minoris . 

f Authenticd t Jkcramentd pubt- 
rumdecldTdtur. 

$ Iurdmentum non ligdt Tcr> 




$ Nullitds potcH aUegari a Ter- 
tio , non obftaute ratificatio- 
ne attus nuUttcr ge/iifi rati- 
ficatio fubfequutafitpofitus 
qttdfitum . 

1 0 Lex finalis C.fi maior fitc. an 

procedat jn dolo frafum- 
pto . 

1 1 Ratificatio indutla ab homine^ 

non trabisur rctro prout ex 
tunc tn praiudtcium tertsj^ 
fedprout ex nunc . 

12 Exceptio ctnccrnens petitorm 

ficonHet incontinente ddmtt 
titur etidmtnpojfejforio . 
t j Nullitds deducJd permodum 
excipiendi impedtt ludicium 

... m « • s* ■ W _ - i 



QVAESTIO. XVI. 

Varro fucceffi- 
iic, an exce- 
ptio nullitatis 
hypotheccira 
B pcdiatimmcf- 
fionem in uti- 
liSaluianointerdi&o, &pri- 
ma facie videbatur dicendutn 
I quod non,quia exceptiot nul- 
litatis coccrnit pctitorium,un- 
dein poflWTorio non folctad- 
mitte, fcd dcbet referuari in 
alio ludicio Rot. Rom. in no- 
uifs.diucrf. dec.78 6. par.3. fub 
num. 3. ModcrniMaceratefesr 
uariar.refbUib. 1 .rcfo!.5?o. iuhr 
num.3.& rdol.3.hb.2.numer. 
2 1 .in proprijs tcrminis Saluia- 
ni, fufficit cnim conftare de hy 
potheca,& obligationcdebito 
ris ad obtineduni in hoc rcme^ 
dio pofTeiTono, no aliccr dffcuf 
fo de ualiditate,& uiribus obli- 
gattonis.& inftr.l. fi. C. quoru 
bonorum,!.2.C. dca.dic.diu. 
Adr. loll. & in fpccic Hondcd. 
conf.17.nuro.13.hb. 2. 

Quod maxime diccndu cft, 
quia nullitas rcgularitcr non 
iropcdit cxccutionc contra- 
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Sdluiuni, Jideedconftetin- 2 £us , ncc minus illius t ctfc- 
contimnti . &um rctardat , donec pcr rcm 

iudicatam caufa fucrit tcrmina 
ta Bcro. conf. 1 1 9. nu. 1 .lib. 3 . 

Lancdl. 
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L0rtccl.dc attct.p.2.c. i j.dc at 
fcnt.null.iit.pLun.i50. & Caf 
fido. dcc. lo. n.5.7. g.derefcr» 
Et Ivxc videiur proccdere, fe 
fupponamus, hmdi remcdjii, 
no corra debitore,(cd cotra pc 
imus ctrt!ii,intct jtu cile,a quo 
3 nui/jtastailcgan no p6r,icd ab 
eo cantfi,ad cuius tauorcm nul 
litas fuic introdu£ca,&eft vcra, 
acq$c6u>Do£torum c.iclufio, 
qcf dcduci non pot , nifieo vo- 
lc>e,adqu£pcrtinccimpui;na- 
tio adus, v c dc comum iciiatur 
Surd.dcc1f.70. nu.26. &decii. 
io8.n.2.3.ck4.K»ir.Ko.mno- 
uiis.deci(.2 2 5.p.3.1ib.2.gi. 111 
l.clcganter vbi Bar.ff. dedolo. 
Aretin.con/.77.nu.6.lunoc.iii 
C 1. vbi ocs Canonifta? dc his, 
q fiunt a Prjelar.fm.conl.capir. 
Pur.dec.^/o.li.i. Cref.dec. 1. 
locat. & plufiosftm tctu in Ko 
taKom. uiuillaKomanado- 
musdic^.Deccbns 15 ?2. Co- 
ram Iiiuitnfs. D. Card. Mantt- 
ca,& in illaKomana. Palatij S. 
Maria? Ltin^ 1 5. Martij 1604. 
CoraIliuftnls.Pamphilio,cju9 
in manufcrip.circumferuntur, 
&. in alijsplunbus. 

Veium tocum contrarium 
facillimc dtfcndi pot, quoties 
4 nu]litaseftpatenst&dceac6- 
ftat mcontinenti abiqjeo qd* 
expc«5lct cxtrinfeca probatio- 
ncm, fedex lcclura inftrumcn 



tiobligationis Jcprchendacitr, 
quiarwec numquacenferurrx 
clufa , & rciccla Marant.conf. 
3 9.^11.3 2.&difpuc. tf.nu, 33. 
Kom.conf.42.num.3.^ j.Cf 
phal.cof.207.nu. 1 . h'b.2. Viu. 
dccif.220.nu. 1. Ant.de Cana. 
intracl.dccxccur.inftr.q.2.«Sc 
ratio eft in propru, quia hypo- 
theca non potclt accedcreobli 
gationi null« 3 & iucfficaci glo. 
Un^.m \.2.m fi.rT.dc condit.ob 
turp. cauf.vbi Bart. & fcquituc 
Ncguf.de pignor. 3. p- 1. mcb. 
nu.8.& fub nu. 1 : . vbi d;cic q<T 
qucmadmodu obligati > filijta- 
nulias in muruo clt metficax 
ita pariterA hypothcca carncj, 
acccftoria 1. fi alius tf. quae rcs 
pign.:»bljg.poi.vbi Rar. & hoc 
idcm in tcrminis Saluiani fir- 
mauit SurJ.confil. 1 p 1 ,niR 1 7. 
& i8.lib.2.vbidicic quodfir.b 
ligatio fuit faclaaminorefinc 
dcbitis iuns ioIcmnicatibus,eft 
ipib iurciuilla, pariq.rationc 
f.blig >cio bonorum non fubii- 
ftit iincfolemnitatel.i.§.i. & 
fi.ff.de rcb.co.l. fed &fi Hauia- 
§.pignori.ff. co. quia pr< .hibita 
aiicnatione cefctur quoq^pro 
hibita pignoratio l.fi. Cde rc- 
bus alic. non alicn.Iaf.m §.fi cjs 
infraudcm. inft. dcacl.nu.23. 
&c quiprohibctur alicuarcpro 
hibctur ct adtu faccre per que 
icqui poffitahcnatio.I. codicil- 

X lii 
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\ is . §. m a t er vbi Bar.fF. dc lcg. 2 . 
cuius Do&ii.approbaui t Ror. 
Rom.in nouifs.diucrf.dcc.480 
par. r. nu. 1. & cu obligatio dt 
nuIla 3 pcrconfcqucn$non po- 
tcft produccre aliqucm bonfi 
crfcclu,ncchypothccaro, roa- 
xime qn cuntractus eftuullus 
defc&um forrne, & (oicm- 
nitatis omuTae aftatuto , qo* 
incontra&ibus minorum dat 
forma, vt fcr£ pcr totam Italia 
vigcnt huiufmodi ftatuta, quo 
htvtexiftcntenulloa&u,thy 
pothcca quoq;bonorii,tam<| 
aeccfToria, remanetincfficax, 
& nulla,Grat.conf.9i.nu.2o* 
Iib. 1 .Tyr7q.dc conih limit. 7. 
nu.28.cum fcqucn.&i Gab.de 
dauful.concL 10. nu. 1. & feq- 
tunc cnira non oritur ncc ciui- 
Iis,ncc naturalis obligatio , c^a 
iixsrcfiftjt Alcxjn I.Ucum for- 




l^&itatutu 
ccnfetur darc forma, qua omif 
fa, aclus annullaturipfoiute. 
Olafc.dcaf.!7iJia.i7.&: 165. 
nu.23.non obilante luramcn- 
to tn cotradu appofuo , quod 

6 nonfupplcttdefedum forir>£ 
Bait.inl.cuhi , ff.de tranfact. 
iafi.princ.Ak-x.conf.95. in fi. 
» vol. i.Ofafc.dccif. 1 72. nu.2 a» 
&iicet Authcntica facramcn- 

7 upubautC.fiaducii.vci 



validct con tracl u m minoris Iu 
tatum , vtbeneper Put, decif- 
245.l1b.3A' pcr Amat. nouifr 
fimcdcaf.p8.num. 2 5.tamcn 
illud eft vcrum in puristct mi-r 
nisiuris communis,fecus vcrd 
vbi adeft ftatutu in loco , quod 
annullct contra&um,etiam Ia 
iatu,finecertaforma cclcbra- 
tum , vt dcclarat Anch. Regie. 
qua?(r.fam.lib.i.q.2o. nu.3. & 
vir. vbi dc magiscommuni te- 
ftatur.Bcninte. dcc.47. Amar. 
dccif.March,7.nu. 1 5*& 1 6. & 
ModerniMaceratcn. variawe 
fol.Iib.2.rcfoI.3.nu.i8. 11.& 
1 2.vbi dc vcrioti^ & reccpiiori 
fentcntia tcftaniur , & piurics 
fuitrefoiutuaainKot. vtiw illa 
TolIentinaDonatioms Vcne- 
ris.17.Maij i^tf.coramlllu- 
ftrilsimo Arigonoin manufc. 
& cenfuit Barz. d cif.Bono- 
n1en.95Mium.10.Gramat.der 
cif.7^n.i8.cumicqu.&Roc. 
Aucnion. dccif.78. nu.7. Hoc 
enim caiu Iuran»cutum nihil 
opcratui , itamduropraefatos 
Do&orcs taquam acccifotiu 
adusGr2m.dcc11.76.nu. 21. 
cumalijs copioscdedudisper 
Manc.de Iura.p.4. effifl. 8. & 
fiftatutum vltcrius proccdcrct 
pixflWiencto iuramcntum do 
locxtortum,vtinftatuto no- 
ftroRauena? rcs omnipcnitu* 
diifoultate caract,* eft com- 

muns 
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13. 11. 

munis Doclorum fentcct a , dc 
qua tcftatnr Amat. in citata dc 
cil.7.num.vlr.quamuis .n. fta- 
tuctesnopoflintdilponetelit- 
pcr luramuuo, tjmq. /uper 
matcria ad eosnonpertinerc, 
c. cfcbiforcscfubi nor.dour. 
iur. pofiuiutamenoperari, & 
£huuere,qiiod cotraclus tit nul 
lus , & auicrre vircs obligatio- 
nis , qua? iuramcnto inducitur, 
vr fumauic Ror. Ianucn. trpud 
Chart.dccif.8 1. & ita adinu-re 
fidein inftrumenro, & pcrindi 
re&um, colicreiuramerum,& 
vim probatoria Ror.Rom.in 
nouifs. diuerf. decil.8. par. 5. 
Put.decif. 1 1 6. Jib. 1 . & itcrum 
decjf.y i2.lib.2. nu.4. quiara- 
mcn matcria fatis elt piolixa 
vidcte Manc.in d.tra&.dciura. 
par.4.trl*c.[ iirr.o,qi!c(r.4.\bi 
plene tangit ocs quaeliiones , 
ad matcnam propolltam fa- 
cicnccs, vtm punctb SaJuiani 
interdicli firrr/arunrMactratc 
fesindiclarclol.3.hb.2. 

t tfi pracdicla aliquam pare- 
rcntur difficultatem rclpcdtu 
ilJius,quiiurciurandoie altrin 
xir,carerct tamen dubio rcfpc- 
£tu rcrtijjconcra quemludiciu 
Saluiani moucrctur , qui non 
oblfgatut t iurameco, & cotra 
quc uon ot ftat exceptio pctiu 
nj Rot.Rom.in ncuiis.dcc.57. 
nu.pcnA dccif. 1 7741^.3^3. 



JQ**f!i* XVI. « * 

& facit texr.in c.quauis de pac* 
in 6.&c extat do&r.Bar. in l.ti- 
tia,§.Tmpct ator nu. $.flf.de leg. 
2.&111 proprijsterminisaiad- 
uettit Anch.d.q.2o.lib.i.nu.?. 
& 6. eo q6* Iuramcntu eft per- 
fonale,& penftarone no;i ct 
rraniu adhercdcs,quinec etar 
ctatur pctere relaxatione tura- 
menti GuidPap.q. 140. nu.5 . 
cinti iimihbus. 

Nullitafqjintancuja Tertio 
allegari poc vt quauis mjnorra 
tificercotra&u, fluequicuquc 
contrahcreprohibitus,non ob 
id ei przclufa ent viadiccdidc 
n u I iirntc,(i ra r 1 ficatio i uiilcc fa- 

9 cla t poft ius quditu Tcrtio,na 
quicqd fu in ranficationc taci- 
ta ,a lcgeinducla cxcurfu rpis 
j> l.fi.C.fl min.fac.rat.hab.cu- 
ins natura i f eiTe,vt trahatur rc 
tro ad tcpus ininj & corraCtus 
J.vJr.C.adMaced.c.rarihabitio 
nc dc rcg. iur. in 6. & tic prout 
cx tunc,no af t prout cx nunc, 
dequo vidcndus eft Caputaq. 
d-c. i.pa.3.in vcrb. ratificatio, 
Aucnion.dccif.7p.Rot. Rom. 
dcc. io2.p.2.nu»i2.Surd.dcc. 
7o.n.24.Mcnoch.dexecnpcr. 
pofl.rcmcd. 1 5. nu.15 5;. cu lcq. 
6iimoncclI.dcdecrct.il. 3.tit.y, 
cn(1 2.& nouifs. Maceratelesm 
d. reiol.3.Iib.2.nu.2o.In quib. 
Jccis habctis ct dcclararu , quo 

1 o jpccdac d.lex finalistC.h min. 

X 2 fac. 
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hc. & an habeac locum in do- 
lo prafumpto rciultantecx o- 
miffis folcmnitatibus ftatuti , 
& quid in dolo rcfulrante cx 
enormi,vel cnormirTuna laefio 
ne, ramcn omiflis ad praferrs 
pr.Tdi&is ; In ratificationcin- 
ducta ab homine ratsbabitio 
in pra?iudicium tcrnj non tra- 
hitur retro, prout cx tunc 3 fed 
j 1 tantum prouc ex nunc, t quia 
medio tempore incer contra- 
cltim,& ratificationcm quaffi* 
tnni fuit ius tcrcio , vt mtelligit 
SimonccLin loco proximcci- 
'tato nu. 17. & 18. quolociad- 
ducic eciam huiufmodi dirferc- 
tix rarionem diucrfitatis,& ita 
rcmanet firma, & mdubitata 
conclufio,quod ratificatio ho- 
minis fuftinetnr tamquam no- 
imscontractus,l.adoptio,fF.de 
adopt.Bart.in l.obfcruare, nu. 
q..tT.deoff. proconf. Mcnoch. 
in d.rcmcd. 1 5.1111. 154. Surd. 
dccif.3j.nu. 14. &dccif. 245. 
nume.S. qux non piotecjitm 
pmudicium tcrtij, fcd foJum- 
modo in prxiudicium ratitica- 
ris , & focit tcxtus in L bonoru> 
vbi Bnrt. ff. rcm rat. hab. & eft 
tcx.in cap.ex parte Uecani de 
rcfcript.& eft rcgulare, quod 
ratificatio non truhatur retro 
1Q pradudicium ecrtij, eo quod 
mcdium cftimpertinens,&cx 
tretna uo funt habilia Ploc. dc 



in lit.iur.§. 1 .num.5.6.& 7.!?- 
raq.dr iur.conft.ampliar. 17.& 
Surd.decif.i8j?.num.i8. fiqui 
dem ratificatio fieri dcbet co 
temporc , quo non fir prius ali j 
ius qiKTiltum Grar. confil. 76. 
Jib.i.Alex. conf. 78.nnm.22. 
lib.^.Ofafc.decif.Pedcm.i 15?. 
nu. 2 3.C3itr. conf.195. lib.2. 
Dcc.conf.226. nu.9.& Bcro. 
conf.i 64.11 u.tf.Ib.i. 

Et in tortioribtis tcrminis in 
pun&o Saluiani interdicti con 
fuIuitHondcd.conf. 25. lib.2. 
diccns,quod criam data validr- 
tatccortraclus, fi adhuccelc- 
bratus fuic,abienrc parte , No- 
tario pro abfcnrc ftipulanre,& 
iuramenroacccdcnte , nihilo- 
minus medio tcmpore,isqui 
obligauit bona,& ea inde alie- 
nauitinrertium, hincquefub- 
k 'quuta fuerit racificatios nihi- 
hilonunus is , qui antc ratifica- 
tioncn) acqutiiuic retitulo fin- 
gulari remanct x tcrior,nccei 
cbcft ratificatio , uam rametfi 
quoad pr^uidciumcoatrahe- 
tis,:v hicceliorum vniuerfalKi, 
acquiraruriusirrcuocabilitcrj 
tamen non acquirirurius rea- 
le, & formatum ;.ntc ratifica- 
tionem fi interim res deueniat 
ad alium titulo lingulari, vt di- 
xi , & hcetex ipla ftipulationc 
notarij , & medianteiuramciv- 
to acquiratur ius abfenttj atta- 

DCH 
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mcn ifltid proccdit refpeihi a- 
clioms perfonalis, fecusvcro 
rcfpc du iuris rcalis contra fin- 
gularcm fuccci1orem,m qucrr* 
bonafuerunrrranslaraantcfc- 
quutnm rat-ficationsm, vt plu 
ribuscomprcbatHonded.om 
nino vidcndusind.contll. 25. 
num.40. vfqucadfinem, &in 
materia vidcri pofiiint ca, quae 
fcnbit Thefaur. dccif. Pcdem. 
yo.num.^.&Kot.Rom.in ne- 
tiiif.diueri. dccii.683. nume.5. 
par. 1 .& Tiraq.de iur. conft.li- 
mit.30. num.52.cV: 53.CV: Arv 
char.quaeft. fam. quadt. 2 3.1ib. 
2.num. 12. 

Quibus non obftant ex ad- 
uerfo ponderata, qu# modico 
ncgotio tolluntur,& pmno in 
quamum chccbatu r, cxceptio- 
ncmnuilitatis nontflcadmit- 
ccndam tamquam conccrncn- 
tem pctitorium , facilis c ft re- 
/ponfio ; nam non ct\ nouum, 
qtiod cxccptio ctiam conccr- 
nens petitorium , qnandoquc 
admittatur in poflciForio^vbi 
de ca confiat inc<*ntincnti,ut 
in tcrmmis nullitans,,\ Saluia- 
ni voluitetiam RouRom.de- 
cif.43.(ubnum.3.p:2r.i.in no- 
liiUldiucri. piout in fimih dict- 
mii!» de exceptione. dominif . 
Put.dccif. 233. ljb.3.()ppoft- 
tu vcro proccdit , quoties nul- 
licas rcquint iuujgincm 9 vcl 



cft turbida,vt ccnfuit Honded. 
confil. 1 7.num. 1 4. lib. 2. vt ibi 
pereu,&quamuisplene qua- 
doqucfucrit cognitum de nuf- 
litate, id tamen facTum dicitur 
ad cfTeftum poifeiforij cantu, 
vt in tcrminis declarat Rot.Ro 
man.decif.2 3-par. 1 . 

Non ctiam iecundum obie- 
<£lumrcfi(tit,quodeadcm fer£ 
refponfionc tollitur, quando- 
qtiidcm cxceptionullitatisre- 
gulanter non impcditexecu- 
tioncm,vt diximus agedo , fcd 
cxcipicdo bene Ipedit immif- 

1 3 fionem tvbi de ea potcft in co 
tinenti conftare Capufaq.de 
cif. 1 ^par, 2. Franc.in cap.di 
lccTo, colum. 18.& 1 <?.verfic. 
circafccundum,& vcrf.fcdad- 
uertc cxtra dc appcll. & fuit di 
<5tum coram Illuftriflimo Mel- 
Iinoin vna Firrrtanapeniionis 
Lun* i4.L)cccmbris 1592.1'n 
manufcrip.& quod nul htas,dc 
quaconftat incontinctiimpc- 
diac immiflionem i-ipoifcifo- 
rio,hoc apcrtc firmacMcno- 
ch.dc adi pilc.pollclT. r cmcd . 4 > 
num.892. 

Poftremo non oftcndic tcr- 
tiuin ubic J um,quia etfi nullr- 
cas non poflic opponi nifi ab 
co, m cuiiisfduorern eft mtro* 
ducTa>non autcm a Terrio,per 
iuraailegata , vcrun c ameri vbi 

14 tcrtius het intereiTct «5 prohi 

bcctu 
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Exceptio vftiraria? prauitatis> 
an obftet agenti Uoc 
remcdio. 
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M A R I V CK. 



T>e wtUi Saluiano lntertlift* 

dcduccrc Rot. Ro- 
man.in nouiff. dccif. 247. par. 
i.lub numc.5 Jic pai itet vidc- 
mus quod ractonefuiintcrcfle 
quis poteftakcriftipulari,Bar. 
inl.ftipulacioifta.f.alteri. nu- 
me. to.vbi Alex. ntime.vlt. & 
tamen regtilaftat incontrarm 
dl.ftipulacia ifta. §.a!teri, & §• 
altcri. tnftit;dc mtitil. ftipul. & / ExccptiovfurarU prauitatisrt 
quamuis jus agendi non tran-* . gularttcr non tmpcdtt cxcc*~ 
feat in fingularcm fuccctfore* ttonem contraftus. 

tameniuscxripicndibenetra- t Excepttovfurartaprauitatisdi 
fit,abfquecefuone, quando cx citnrexceptioiuris. 
ceptio copctit occafione rci , 3 obltgatio no» oritur ex contra- 
vtpoftliart.BaldiiaHc.Cadr. iUvfnrario,nec aBio. 

& altOsdeducitSur; ecif*2 6+ 4 Exceptio vfurarUpramtatis ad 
numc.23. cunl feq.qirinimmo mittiturinSaluianaintcrdi- 
ctiam proccdit fi paaufitpcr- fi non rcauirit i»d*gi- 

fonalc,dunirrJodointcrfit,ide nem. 
Surdjdccjf. Ma ic. 22 c.;nume* s l*dcx dcbet repcllcrt vfurartos 
to ifi v' f •«■ • 
PirjBterea , quando aclus cft 



ipfo inre nullus ex difpofitio- 
ne ftatiici,itamandantis,&:an- 
nMliantisrum, propter foient- 
ratesnonadhibiravuncnulli- 
1 5 taspotcft t aiqiiocumqidedu- 
ci , &: allcgari.quia dictturius 
exclufiuum pcnrtusicrisagcn- 
tis,vt latcdilcutier.c, o defcndit 
Surd Jecif. 1 08, nu. 1 1 .vbi fub 
nu. 1 5.loquitur in tcrtio pofief 
fore,5c in fequcntibiis ruimcris 
fatistactt omnib. obic&is, quat 
fortatse in contrarium poflunt 
adduci. 



alimtneiudicij . 
QVAEST. XVII. 




Va?ro ctiam,an 
cxcepcio vfur 
j7 raria? prauica- 
tjsfitiumciens 
ad exciudedu 
agecem rcmcdio vtilis Saluia- 
ni, & ncgatiue rcfpondcndura 
videbatur pcrea,qu* notant 
Abb. FeJyn.&cKtcrt C anoni- 
fta? in cap.dcbitores.deiureiu- 
rand. vbidiaintpercumtcxr. 
qcT regularitcr huiufmodicx- 

ceptio 



Digitized by 



LitJL 

cepcio non impcdic t cxecu- 
tionemcontTa&us , &inflru- 
mcnti, fcd eiuscognitio rcfcr- 
uatur in alio iudicio, & fic qua 
tum ad cffc&um , dc cuo at>i- 
turnon vidciurhuiufmodicx- 
cepr/o hbilis adimpediedam 
immtflionem Saluiani, vt in fi- 
milidcilca exccptionc aliasdi 
&ufuit in vna Komanavfura- 
ri«e prauuatis die^. ItiKj 1 597. 
quam dcul.habetis impreflarn 
inter confil. l om. Tarinac. in 1 
ordinc 1 18. 

Vcrumego diftingucdodi- 
cercm,quodautifta cxccptio 
eitpatcus,& chra, conftans 
e* Jechirainfruma^micalcc. 
rius fcfiptiii.r 1 qua <\&<jc iun 
dac fuam ince.nuonem. & tu nc 
admutcndam cflc putarcm^c- 
cus vbi longam difaiffioncm 
cxpoftularet,in hoc cmm cafu 
cxiflimarc m,cflc potius ad mc 
ritarc/cruandam 5 Rario u:.tc", 
qua: mc nalut in ha.icfentcn- 
nam, cacft, cjuja ifta excc^tio 
dicitur exccptio f iuris,& cum 
ius fic ccrtuni, \ bi non tcquiric 
extrinfccam pn •barionem nf> 
dicirur indaginer» icquircrc 
Tranc. in capit. pnmo , vt hr ff 
pcnd.in*. &Pur. dccif 233. 
Lb.3.nu.4.quinimmofortius 
d;co, quod ctiam fuppofito, 
quod non cflet tam clara ,fcd 
paceraur qualcmqualcmpro 



babilcm dubi rationem, adhuc 
ficx venrreciufdcminftrume- 
ti conftare poflcr de ea, vtique 
admitccnda forcc Bald. in 1. cx 
his prxdi js, C. de cuict. Kom. 
Conf.42.nume.3. Dcc.conf.8. 
num. 7. & alias fuirditium in, 
illa Taurin. bonorum coram 
IlluftniTimoSeraphino 9. Dc- 
ccmbris 157P. iu manufcrip. 
3 excotraclucnim vfurariotno 
oriturobligatio neqjadio.Na 
ua-.conf. 1 o.num. 1. nt.dc vfur. 
Viui.dccil. 3^p.num. 1 «j.G rat„ 
coni.i i.nume.^.lib.2. & not. 
Canonifta? in clcm. 1 . dc vliir. 
& pcr cqn(equens dehcir prm-, 
cipak fundamentum , in SaU 
uiano interdiito requifuum , 
vlira quodcorracius viuiutiwty 
dicitucctiam r.uUus,cap. 2. 
cap.3.&cap. cofuluit-devfur. 
PariuVn.in trac.de vfur.nunicj 
i84.ckjGrat.conf1j.i5. uume» 
3-hb. 1 . haucquc opinioncm ii. 
bentcr umpleclor,, quia inucni 
plures decihoiics Ruraks nv 
matcria vtilis Salui jn».> in qui- 
bus ex profeflo cxanimata f iit 
cxccptioiflav furariajprauita- 
ris,& tamcn in cis non fuit ha-. 
bira ratio huiulcc djftincftio- 
nis , an requirat, vcl non iiida- 
ginem,fed ablolute, & indi- 
itinc^teadmjilafuitablQUccon 
tradictione, atque fi {egjtima 
forec , uc iu illa Scn eg.ii jep» 

Praidij 
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Prardij coram Buhalo ^.luiiij 
1 5S 5 .inter coniil. D.F:>rinac, 
fnordinc 30.& nonifimefiiit 
latedikuflum in vnaRauenna 
tcn. mtcr illosde Lunardis, & 
illos de Cocapanis coram R. 
P. Manc. Vcnens 12. lanua- 
rij 1^07. & alibi fepO, cx quib; 
dccifionibus fictld cognofci- 
mus,quod vbi hecexceutioco 
flitiflet , vtiq. DDi de Rotadc 
ca rationem habuille: r . 
. Non obftat, quod cxceptto 
vfurarix prauitatis nort rctar- 
dat cxecutionem , fed fit fer J 
uandacius cognitioin alioiu- 
dkio, quiacontrarium proce- 
detc potcft, vbi excep¥io rcqui 

4 ritlongam t indagmem , & di- 
fputacionem,vel ki\ turbida,vt 
lcriplimuslupra tinccodcm li- 
broquwft. i.fecus vcro,quan- 
d jcft cuidcns dara, & patcns, 
qtjje tCFgiuerfan non potcft, 
Alnc .n. non eic repcllcda, fed 
rccipienda, & ita 1« Uit contra- 
rium Rota in dccif.citata ii8. 
ln ft Judcx enim in quantum 

5 poteitclebctreuellcre t v ^ira- 
nos a limmc ludicij, & contra- 
&us ad arquitatcm rcduccrc,vt 
pcr Ofaic.dccif. 137.numer.tf. 
&7«vbidc cuminuni teftatur 
I. illicitas in fi. rf. de off. Pra?t. 
Aim. in tra&. de execu.§.?. 
cap. 125« nume.?. dc fcq. cunr 
aiijs. 




CORAM R. PATRE D. 
Mancanedo. 

Rauennaten. Sxhtiam. Interdi- 
ttiVeneris.i 2. I*nu*- 
rij t6 ej, 

r Vbitaui, an conftet 
^ decreditoD.Equi 
l tis Iacobi,quodfi- 
bi fuftrageturadef 
feclum Saluiani, & Dcmini 
affirmatiue rcluodcrunt , cum 
D. Equesfit Ccflionariuscen- 
fus DominiMuzz.irclli,&tam 
de ccflione , quam de cenfuf 
conftitutione appareat , vnde 
dickur crcditor principalis 
ditoris ccnfusjiuxtatcx.in 1.2; 
C.dedonat. & notat Baldiini. 
i.nu.xi.& Lcc.plurcs rcfcrfs 
nu.3 1. flf. ficertum pcr. praeci- 
pue cum in conllituttone ccn- 
fusintcrucneritD.Eques ndfl 
tanquam principalis : fed taft- 
quam fideiuftor, &: precium 
ccnlus lcutorum 1500. fucrit 
diuilum inter RiuoIum,& Lu> 
catcllum . 

Non obftat quod cx no* 
interucntu pccunia? in ifta cc£ 
fionevidcaturintrarc ad illius 
inualiditatcm difpofiiio tcx. in 
Lperdiuerfas C. mandat. quia 
rcl pondctur,quod cum ifta ccf 
fio fucrit quaefita a D» Equitc , 

non 
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nonad efTeclum vexandique- 
piamfed libcrandi fc ipfum a 
iua obl g.uione, acquirendo 
cenfum j Ercumdeillo ccrro, 
vcro, & liquido conftct , ccflac 
pra:fumprio calumnic,& fimu 
lanonis, & difpofrtio cex. rh d. 
J.pcrdiuerlas vt notatibi glof. 
m vcibu venditionis, & liarto. 
num.i.poft. Azon. infum. in 
Ri br. nc licc.it potcntioribus 
vcrl. (iaiitem fic, trad:c Gabr. 
deaitkm.conclul.s;. num. i f. 
Ncc facit quod ncdu pccunia 
lnceifueric, quin&habicahie- 
nc cxprcfse fidcs de precio , q 1 
rcfpondctu r, fu fficcrc in celTi j 
ncadillius validicarem , fidcm 
haberideprecio vtnotacSaly. 
in d.l.pcr diuerfas. numc. 7. & 
<Juidc Pap.dccif. 567.0^01.7. 
cV cft ratio ( quamuis pr.^dicti 
Dottorcs lllam non addueay 
quiacum D.Eques^fidciuflbr 
habucrit huiufmodj alfione, 
vrlc iibcrarct talis ctffio dict- 
tur veditiojiuxtatcx.ini.cum 
is, ff.dcfidciuftbr. Et ndexc<>, 
quodappelktur celfio, cxclu- 
dic rationcm eti>ptionis,& vcn 
ditioms, quia quodin corpora 
libus dicitur tmptio , & vendi- 
tio, in incorporahbusappclia- 
tur ceffio cx Boct. in Topic. 
Ciceronis.Briflbn.de vcrb.iur. 
in verbo ccllioiniurc, fcdllc 
eft quod inemptione & vcncu- 



cionc poteft hibcri fides de prc 
cio.$.vcndita? vero rcs,& cradi 
ta; mfl.de rerum diuif. l.quud 
vendidi.ff.decontrahcn.empc. 
Ei go,Sc in ifta ceflione fquae di 
cicur vcnditiojpotuic habi n fi- 
des de precio,quo cafu furricic, 
quodccmporccoftituco , illud 
vere& realiccr foluatur, iuxri 
tradita a Bald. in 1. inciuuc 
num. 2.ff. dcreivend.c: c. &i 
Tyraq.derecracl.conucnr. i;i 
fin.nu. 74. Sc/6. Quamuisad 
dcduccndum talcm celfionctTi 
inludicioprccium dcbcac cffc 
folutnm ut nocac Salyc. ub: fu- 
pra di:1o numcrb/. proucin 
nol : ro cafu antequam Eques 
moucrit iftud iudicium Saluia- 
mconcra Cocapanos,lulucrac 
prius totum precium,dc quo fi 
bi fucrat habica fiJcs incclfionc 
Mmus ubftacconflicucio Fe- 
lic.rcc.PijV.circacenfuscrca- 
tioucsinqua, in crcationcre- 
quinrurrcahs pecunia? numc- 
rncio eandcmq; cxpofci inccn- 
lusalicnationc uidetur dclumi 
ex cadem Conftitutione , ibi, 
Hanc autc faiutifcram fan&io 
ncm , nedum in cenlu crcun- 
do , vcrum criam in crcatj, 
quocunquc tcmporc alienau- 
du, modo poft publicationem 
conflitutionis crcatus fic pcr- 
pctuo, & inomnibus fcruari 
uolumus . 

Y Quia 
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Quia refpondcturpra?di&a 
conftitutionein pr^di&a clau- 
fula non rcfcrri ad pccu nic nu- 
merationem , prius in crcatio- 
ne ccnfus intcruentam , fed ad 
cartcra pacla in coftiturioncm 
prohibira cx duplici rarionc. 

Alrera, quia danturplures 
fpccics alicnationis , quibus 
non conucnit dc fui natura prc 
cij numcrario , prout funt, do- 
natio , Iegatotum > Infolutum 
datk>,5, iimilesex quibustiru- 
Iis poflir ccnfus alicnari , & ta- 
mcn rali alienationi prctijnu- 
mcratio repugnarer,undc non 
cft diccr.dum > ad pecuniz nu- 
mcrationcm diclam claufu- 
lam rcfcrri , Prxci* uc cum 
abfoiutc, & generahtcr dc 
alicnarione prrucrhum(ahe- 
nandi ) loquatur , cx quo om- 
ncm alicnationis fpccicm com 
prchcndit . Altcra ratio eft, 
quiain Ccnfn creando, poft 
iflam conftituftoncrn idcoex 
pofcitur dc rcporc crcationis 
pracfcnria , & rcalis pccuniar 
numcratio neufurisparcar adi 
cus , & nc de Cacili hommcs 
ciirrant ad huiufmodi ccn- 
fuum crcationcs,in tantam po 
pulorum pcrniciem ad tradita 
per Nauar.de ufur.num .8 5 . & 
a Ludouic.Lopcz,qui alios al- 
Jcgatdc conrracVt. lib.i.ca.j?. 
qnx ratio ccffat in Ccnfu > iam 
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creato,quauisaIienetur, quiu 
cV altcra dc ufuris ccfTarc uidc- 
tur in alienatione. Cumiam 
illi fit prouifum per interucn^ 
tum pecunia? dc tcmporccrea 
tionisccnfus. 

Vltcrius Do minis placcbat 
uotum bon.mem. Rnbufterij 
in pofitione datum circa hu- 
ius claufulx inrclleclum, in- 
quonotatur, quoddefbrma, 
& (ubftanria crcationis Cenr 
fus cft , quod dc tcmpore crea- 
tionis numeratio precijinter- 
uenLt , qua: fi ad ucnditio- 
ncm , & alienationcm Ccn- 
fus creati cflcc neccflaria , non 
dicercturalicnatio ccnfuscrea 
ti, fcdnoua iliiuscrcario, cx 
quo forma creationis ccnfus 
de n< juo in aLcnatione infurrc 
xiflet, &ficillam claufulam. 
Hanc falutifcram non rcfcrri 
ad fubftatiaha in crcacionc ad 
hibcnda,fcd ad coetcra in Con 
fticucionccontcnta . 

Vltia prardidb facit^quia co 
ftitutio poftquam difpofuerat 
rcquitltadc lubltantiain crea- 
tioneCcnfus, piout eftrcalis 
pccunir. immeracio curam no 
tat io , & teflibus, & prohibue- 
rat patfa , qua? poterant Ccn- 
fum fcncratitium rcddere addi 
ditdi&am claufulam. 

Hanc falutiferam 5 quia vo- 
luit prouidcre,non contra&ui 

alieju- 
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alienationis circa qucm, nec in 
illo rcquifiro dciurccommu- 
ni aliquid innouanit, fcdpro- 
uiditimmutationi,fcu altera- 
tioni rcditudinis , & iuftiria?iri 
contraflu Cenfusdetcmporc 
fux crcationis feruata?,&q<f 
ifte Cefus femcl recl£ otcatus 
ctiam fipofteaaIienarctur,& 
in altum transferretur non pof 
firfo HJius alienationc, illi adij- 
ci, aliquod expa&is prohibi- 
tisindiaaConftitutione.Vn. 
dcin prouifione iftius claufu- 
la?, non intrat numeratio pecu 
niae, Namcumillaiamfemcl 
incrcarioncinterucnerir,non 
poterit poftea ficri in aliena- 
tione Ccnfus aliquo modo vcl 
pafto , quin numcratio adfue- 
rit de temporcrequinto, nec 
circaillam aliquid potcririm- 
mutari, proutpoftctcircapa- 
€ta prohibitapcr conftirutio- 
ncm , addendo ccnfui aliquod 
cx didis paclis , prout verbi 
gratia, fi Uominus Cenfus in 
illiusalienationefcobligaflcr, 
quodvenditorintracertumtc 
pusillum rcdimcrcralias, ipfc 
rencrctur adiiliusrcdemptio- 
ne,quod paftum tanquam illi- 
citumprohbuit Coftitutione 
dfiquod apponcrcrurincrca- 
nonc Cenfus, fcd qtiod nec po 
fteailli addereturinilliusalie- 
nationc,&fic deca?tcris pa- 
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c>is,in conftitutionecxprcfsc^ 
prohibitis,ad que di&a claufu - 
la . Hjnc falutiferam , habct 
relationcm , no vero ad pecu- 
nia? realcm numcrationcm ex 
pra?di<ftis. 

Ncc obftat cxrin&io iftius 
Cenfus a Viuolis pra?tenla in 
inftrumcnto anni itfoj.quam 
volut dcducere ex callationc 
inftnimetorum Ccnfus,&cx 
hbcratione bonoru,fupcr qui- 
bus Ccnfus crat conftitutus 5 
qua?omniain di&oinftrumca 
to contincntur . Nam cum in- 
ftrumentum iftius Ccnfus icu- 
torum 1500. fuillct rogatum 
pec Petrum Belcraminum, & 
aiiud inftrumcntum cuiufdam 
Ccnfus fcutoruin 2 m . contra 
didtum Eouitcm fuiflct roga- 
tumpcr HtcronymumaPor- 
ta, & quaedam renouano di&i 
Cenfus fcutorum 2 m .fuiflcr ro 
gata pcr Fabritium Zubulum, 
cV aliudinftrumcntumquoru- 
dam computorum , in quo D« 
Equcsrcmanfitdcbitor Icuto- 
rum 1 ipS.fuifletrogarum pcr 
Fracifcum Sbarbaham,& pre- 
di&a caffatio refcratur ad m- 
ftrumcca rogata pcr dd. a Por- 
ra Zubulum & Sbarbaliam,vi- 
decur illa ranrummodo fuiflc 
caflata, non aurcm iftudinftru 
mentumfcutorum 1 5 oo.ro- 
gatumperd.BeItramiiuimjvn 
Y 2 dc 
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de in dit&a caffarione dicitur 
( caflando & annullandodida 
iuflrumcnta Ceufuspra dicf i^ 
in numcro dngulan, nonau- 
tcm crnfuum in plurali, prout 
diccndum cflct,M rtiam dccal- 
fationc ifhus jnftttimcnti age- 
rcrur. Vlrcnus, qtiia in ditfa 
bonorum hbcr.itionehbcraiv- 
turbona ,fupcr quibuscenius 
crat cou(f iturus ctiam in fingu 
lari , quia Ccnfus fcutorum 
2 m, crarextii>ctus, &fic bona 
h quitis iili ob ! igata libcrantur, 
ctj.c nuliatcnus toucniunt ifl i 
Ccftii icutorum i 500.dc quo 
habcbjt cclfioncm D. bqucs, 
c\ crat impofitus fupcr bonis 
illornm do Viuohs,qua: lbcra- 
n a di&o Ccnfu ,cx Ccniu IX 
Equitis, qui illius cratfaCtus 
dominus , non cit crcdcndu» 
cumii! ,r ilctadcodamnomm, 
£c nemo prjciuuutur iavtare 
fnum ,cx innbus vulcaribus, 
v.idcram in caflatiemeinftru- 
mcnrorum,quam in hberatio- 
nc bonorum^intiriimcntuan- 
ni 1 6 o j.rcf^rtnrad Ceniiim 
fcutorum 2 m . lcd m coniei- 
fionc dc recepto reiurf ic ad 
vtruuque Cenfum, tx bcnccu 
Do.FqutsfoIuiflct pro extin- 
cfione primi Ccnfus fcuta 2 m . 
cum decurfis,& profolutionc 
prctij ccffionis cenfusicutoru 
1 5 00, eandcm iummam cuua 
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dccurfis ttidrm foIunTer. 

Mmus obftat pro Viuofis 
addudum quod Do. Eques in 
ifto.ccnfu fij't cquc principa- 
!is cum Viuolo, & Lucatcllo, 
& iic vnus ex corrcis cbhqatis 
vndc Muro cefu ab ipfo b qui- 
te rcmanfernnt cxtci 1 cori ei !t 
Dcra.'i,adtexr.in I.2.& 2,.§.fm. 
rf dc duubus rcis.; Konchcgali. 
in I.rt os,num.54-rf.eodem,& 
notanr Salyccr. & ahj in L Pa- 
pi 0 1 3nu s, ff. mandati, & tunc 
cctcri correi,tantummodo te- 
nentur ratione negotioru ge- 
floru ; Quia rclpondctur quo- 
ad Viuoium , & Lucatcilum y 
qui tntum pictium Ccnfusha 
buerunt,'intcr lequcilluddiui- 
fcrunt abfquevllaEqtutispar- 
ticipatione D. Eqtics tuit me- 
rusfidciuflor, alij vcro prora- 
ra prctijicccptifiicrunrpunci- 
palcs dcbitorcs,Paul. Caftrcrt. 
inl.lcd Uiiianus, §.nc n iolum, 
num.i.\ >bi Angeltts^f. irctn 
fiduos, in fin. ff, ao ivlaccd :ru 
M tiii!.liri;;u ; .2. & m Kubr.de 
fnicjuii nb.m mc. 6 5.0^ 370. 
p>ji mrd. Tnaq.dcrctract. Ii- 
gn.ig.§.3 1. gloil.i. Scnum. 8. 
Ducnas rcg.335.l1m1t.1y. Ga- 
bricl.dc fidciullbr. concluf 2. 
num. 1 .Kor. diucri. dccif. 153. 
num.6.part,2. Vndccum non 
poilit dici Eques Corrcus quo 
ad cucrus obiigatos inccnfu 

cx 
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cxiJlrus folutionc, dd.obligati 
non remanfcruntliberi,praci' 
pucctiimfta folutio fucrit ft- 
c*j jinji ad cxtingucndum ce- 
fum s itd ad illum crncndum, 
c\ cx muJoccflionis,& tranf- 
ladonis hbi , tanquam vni tcr- 
tjo acqtlic* ndum. 

Exccptio autcm, quod Vi- 
uolus nf> tencatui nillpromc 
dictatc/cutorwm poo. qui in di 
Ulfv »uc LucatcJlo contigcriir, 
cxclurirurcxco,quodcu Vi- 
uolus prcftafilt fundum,fupcr 
qucm Ccnius conftitucrctur, 
voluit , fibi caucri , & £. cit dd. 
fcuta <?< cdcponi pcnes quof- 
damcrcJtores cofignada Lu- 
carcJJo , qiurentis infra mcfem 
prcftarrtcautioucm indemui- 
tatis , & bbc rationis fundi pro 
di£ta (iimina,ali,iStftctinpo- 
tcftatc jpfms Viuoli itia rccupc 
rarc, & u Dcpofjcarij promi- 
fcrunt,LucatcJJo nonc.iuentc 
inira dictum tcrminum,di&a 
fummam fuiucre,Sc reftituc- 
recidcm Viuolo, prout ex dc- 
fc&u di<fhe cjutioms illidi&a 
fcuta «poo.reftitucruur , & fic 
t< tumcjpitale ftutoru 1500. 
huius Ccnfus perucnit ad ma- 
nus,& poflc di^ti Viuoli,& pcr 
cofequens excluditur di&a cx- 
ccptio ex (upradic^is , & nota- 
tis in proximo pracedenti fur* 
darneoco . 
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Dc exccptionc vcro inca- 
pacitatis fundi , & quodfa&us 
fit infru&iferus Domini non 
curarutit, cum non probctur. 

■ 

ARGVMENTVM. 

m 

Exceptio ccdcndarum an 
obftet agenti hoc rc- 
medio . 

S V M M A R I V M. 

. 

/ Exceptio cedcndarum non ob- 
Jiat creditori agenti remedta 
-vttlis Saiuiani^ nu.j. 

2 Exceptio ccdendarum, qtt£ cau - 

Jatur inter creditorem^ rjr fi- 
deiujforem prouenit excon- 
tratluyjecus in ea sjua cauja- 
tur t um pefieffore . 

3 Exceptiocedcdarumnonobsiat 

vxori, agemi contra tertium 
pro rejittntione fua dottSyCtia 
Ji renunciauit aiijs bonis ma- 
rtti. 

4 Vxor habens piures correos obli- 

gatos infiltdum pro fuadote, 
Jiliberat vnum,vei bona, noo 
fibi fr. tmdic.it in relitjuis , 
nec mtnus rejpttt* cirre*~ 
rum. 
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QVAEST. XVIII. 

Va?ro decimo- 
0(ftauo,an Rc' 
Couetusreme 
dio vtilis Sa!- 
uiani intcrdi- 
cri poliu ^pponcreexceptio- 
ncm ccdcndjrum aducrfus A- 
dtorcm cotcndcntcm, fcmitti 
in poflcfiioncm rci obiigata?, 
co quodlibcrauit aliquabona 
pro fuo crcdito,& hypotheca, 
antc motum iudicium , contra 
qux potuiflet plenc confcqui 
crcditum fuu,& nihilominus 
confulto caomifir, mxtatext. 
in I.mulicr. ff. qui pot. in pign. 
hab.& no poflV cxiftimo t pcr 
ca,qujc fcribit Ncguf.dc pign. 
5. par.mcmb.3.uu. 2^.qucm 
icquutus cft modcrnus L)o- 
<5tor, & clcgantiflimus Caroc. 
in tra<5la.de oblat. quaft. 18. 
vbidicit, quod Itcctinfideiuf- 
iorc alitcr fit diccndum cx au- 
tlioritate BartoLin l.Stichum, 
$. fi creditor.rT.de folut.&inl. 
il (lipulatus , §. 1 . ff. de fidciulU 
Vcrumtamen fecus eftinter- 
tio pofleflbre,cui folummodo 
creditor tcnctur , & obligatur 
ccdere iura talia qualia,& non 
vltra , Ratio diueriitatis cft in 
promptu,eo quod tcrtius pof- 
fciTor^cum acccpit poflcflio- 



ncm, non accepiteamente,& 
contcmpIationCjVtiurafibi cc 
derctur a crcditore agente cx 
rcmcdio vtilis Saluiani , fcd 
quicquid accidit , lllud cuenit 
cxtra conlidcrationem intcllc 
c"lus , non enim ad id cogitauit 
pofleflbr,necminus cainten- 
tione acquifiuitrem,pcreum 
poflefsam $ qnae ratio cx con- 
trario viget,& milit3tin fidc- 
iufsorc, qui fideiuflit,habito rc 
fpctStuad bonaomniadcbito- 
ris , fpcm certam habcnsin cis 
pofscfeindcmncm,ac pcnitus 
finc damno rclcuan, alias non 
fidciufsurum ,ita tcncnt Bald. 
in 1. iubemus,in fi. C.ad Vcllc- 
ian. Salyc. Cyn. & alij rclati 
pcr Ncguf. in Ioco fupracica- 
to vbi fub num.30. conlidcrat 
bonam ratione, & dicit quod 
exccptio t ccaendarum,quas 
compctit fideiufsori,caufatur 
cx contradtu praeccdcnti inter 
ipfum fidciufsorem,& credito- 
rcm , fcd exceptio ccdendaru, 
qua? competit pofsefsori , cLi- 
turpotius cx quadam bcnigni 
tatc Jcgis , abfquc contraclu , 
vel quafi contra&u inter par- 
tes , & ad hoc ponderat tcx.in 
d.l.muIier.fT.qui pot.in pigno. 
hab. in finahbus vcrbis , quam 
quidem diffci entiam inter fidc 
iulsorcm,&pofscfsorem, mul 
tniotarunr, vtipfeaducrtir. 

hx 
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Exquibus infertadnotabi- 
12 dcctfioncm vxoris, quse pro 
fua dote habct obligata omnia 
bona fui viri, & rcnuntiauir iu- 
ri hypothecar in fauorcm altc- 
riiLs , dcindeegtt cotratt rtium 
pofliiiorcm pro rcftitutione 5 
dotis,contr3 quam opponcba 
tur cxccprio ccdcndaru , & ex 
pra?dic"tis concludtt, non obfta 

3 rct huiufmodi cxccptioncm, 
nonquidcm fpccialifuuoiedo 
tis,fcd quiaius communcita 
di&atm ouolibctalio, ctiam 
non priuilcgiato pcr rationcs 
fupradtc*tascx metc Cyn. Bal. 
& aIiorum,& iffa confiderario 
diuerfiratisinrer fidciufTorcm, 
&c pofTcflorem vidctur apcrtd • 
probanin Li.f. Idcm Varus 
ait, ff.de aq.nlu.nrcend.Solu- 
modoindote rcmanctfpccia- 
literquoad iftum cfFe&umrc- 
fpc&u fidciufTorum , vclCor- 
reorum prmcipaJirer ad rcfli- 
tutionrm dotis obligatorum , 
nempe quia mulicr,qua: hbcra 

4 uit ali qna bona f ei obligara n5 
repell itur exccpcionecedcnda 
rum,fi agat ad fuam dotcm c6 
tracorreos principalitcr obli- 
gatos, vtanimaducrtit Crat. 
infra citandus fu b num . 2 3 . pcr 
tcx.in I.iubemus C.ad Vclleia. 
folum fibi prxiudicat refpc&u 
bonorum renuntiatorum,non 
refpe&u aliorum, vt perNc- 



gu*8.xvm. a 

guf.citatum num.3t.& adhcc 
vidcri p- fTunt, eaqua?dicti"C 
Dominide Rota innouifs.di- 
ucrf.dcctf.47 2. par.i. 

Cartcru ad cafum nofrrum 
in indtutduo Salmani , quod 
crcdiccr non teiieatui fccdcrc 
iura, nifi tahaqualiahocd cic 
Tibcr. Saluft. in praxi. Ro.lib. 
2.capit.2.nuro.i6.cum feq.& 
tenuerunt pariterModcrnide 
Salu.par.^.cap.iS.&nouiffi- - 
mcfirinauitSte^ Grat.pentiul 
mus legum d- >i5tur dcctf. Mar- 
cb.ommnovidcndus 2 1 5. vbi 
fupra num. 1 9. & feqq. (ignan- 
ter dicit,pi cdiCta ma^rs locum 
habcrc,v bi pencs cedere debc- 
tcm f alrcm rcmanct aclio per- 
funaliscontradcbitorem, quar 
fit cfticax , quamuis debitor 
adhuc cfTct pauper,& quia fuf- 
ficit, quod in omncm cafum 
dcuencrit ad pinguioremfor- 
tunam vt altquado poflit fanf- 
faccre damno, & intcreflepof- 
fctfbris, & Kei conucnti, & ita 
inrelligenduciTetext. tn 1. pu- 
pillus,ff.dc adminilr.tur. & 1.2. 

C.dcfideicommiir.vtdc- 
clarat fub numc- 
ro 20. 
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Dc irtiliSaluuno hter&tfa 
ARG VMENTVM. 



Exceptio cxcuflfionisan admit 
tatur in hoc rcmedio . 

SVMMARIVM. 

t Excufito habet locum w vtili 
Saluiano interdicio , contra- 
rium, num.Q. 

2 Excufsio opponttur altcro dc duo 

buos modis , & ibt dc effc- 
c7u. 

3 Cautela^vt prius conueniatur dc 

bitor , quam pojfiffor . 
+ Exceptio excufiionis dicitur de 

apictbus luris . 
S Exceptio excufstonis dicitur con 

cernere petitorium . 
0 Mxcufsio referuatur in petitorio 

Judicio . 

7 Excufsiono habct locnminfum 
marijs . 

/ Excufsio babet bcum in hypo- 
thccaria . 

QVAE^TIO XIX. 

ytff^<toj Varro ulterius, 
^ anexceptioex 
cuflionis pof- 
fit, vcl valcac 
opponi iiihoc 
iudicio vtilis 
Saluiani, iftaquariho cftfatis 
vulgarisjfed uario modo a Do 




ftcnbus intcllc&a, procirttis 
ucritare,< -ff focrdum, quod in 
hacre,dux luntopinionesin- 
ter fepugnantes , quarum una 
cft affirmatiua, nempc, cxcuf- 
fioncm quidccflencccflariam 
in hoc rcmedio, :mrcquam Iu- 
dicium cotra pcflciT rc m mo- 
ueatur j Altcra ucro ncgatiua. 

Quiaut ;tiiimatiu^mtuen- 
turmcuentur lmfermefunda 
mcntis,&dicunt. 

Primodc hoccfle textu in 
terminisin Authen. hccfidc- 
bitor,C.dc Hdciuflbr. & in Au 
thcn.Jprafcnte, C.cocem , qui 
tcxtusapcrtc, ditunt, quod 
ubijagitur hypothecaria con- 
tratertium, prius cxcufliocft 
faciendaf contraprincipalem 
dcbitorcm,6Vcum generalitcr 
Ioquantur,gcnerahtcrquoquc 
dc bent intciJjgi iuxta uulgarcs 
rcgulas,max;mcnulladata ra- 
tJonc diucrfltatis intcr hypo- 
thccam,& Saluianum,ut pon- 
dcrat Stcf.Grat.dccif. 25. fub 



uum.3. 



VJtcnus huiufmodi cxcc- 
ptioncm admittcndam cfle, 
contcndunt, quia habctinfc 
maximam sequitacm, utdc- 
ncc dcbitor Cit foluedo, tertius 
indcbite non ucxctur, adtol- 
lcndos circuitus inunles , & nc 
fruftra k expei£ dupiicctur Dcc. 
inl.fi,num.2 2.& 2 3. fV. fi cc tt. 

pcc. 
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pmr.tmem fcqutrur Ror.I*. 



decif.Pedcm. 2.nu. i i.cuma- 
lijsrbiaUegatis. 

ccmLnidiftinaionc^uam 
SiWTiHit i)o£torcs in hac mj» 
tci ia,& dicunt,quod vbi cxce- 
ptio cxcufiionis opponiturta- 
ou tim 1 1 »cc Ti l ic pattis t noc cn 
quia jntct t*(t c*i conucnti vt 
doncc dcb:tor fit lolutndo,tcr 
tius poflcflbr no conuematur. 
Quicqind iit, quando opponi- 
rur rcfpcdu ordinis,fempcr, & 



ccptio exifl imatur luito, atque 
lcgitima, Vndrobiduistttin 
modooppontndi Ncgui.de pi 
gno.8.par.i.mtn,b. num. 31. 



Ianucn.indt<5tadecif.^o.num. 

4. quolocilubnum. ia.didr, 
hanc cauitlam intantuin vtra 
tflc,vt dcpofitum cxpcfarum 
noncnamfh ncccfiarium, fed 
fumciatfimplexoblatio,qua- 
uisadcautciamrucius (itdepa 
in omnem cucn- 
faltem rcipc- 

nitusdirnculti 
ccditurfoiafa<aivcritat< 
&a, quamuisforraflc-alirercf- 
fcrdicendumrefpeCtu fidciuf- 
foris Kot.Ianucn.dccif. 78. nu. 
3.& rf.&irainrelligurl)o<5to- 
res, contrarium afltucrantes 
cxquadami 




dc comprom. quadt. 1. numc. 
48.Strac.dc mt rcat. par. 3.vlr. 
par.princ. dc cxctpr.num.io. 
& 1 i.Hiuc rradunrctiam opti 
mam caureJam ad rollendnm 
omnimodam dubitationcm , 
vt Rtus conucntus orTerat tx- 
3 pcnfas t crcditoriadcffecltum 
iaciendi cxcuflionem fuis im- 
pcnlis ,& ptriculo,qucmad- 
modum docuitPaul.de Caftr. 
inl.iicutccrto,$.fi duobus,nu 
mcro i7.rf.commod.vbitcfla 
tur,ik dcfado obtinuiflc in 
Cuitate Bononia?, qurmfc- 
quunturomncsrclatipcrRor. 



• 




&tcrtium pofleflorem, vtper 
Dom. Oiafc. du5ta dccif.a.nu- 
mcrovlti.fubdensiubnu. n. 
hanc exccptioncm habcrc in 
fc maximam a?quitatcm,& iu- 
ftjtiam , vr voluit Bald.in 16*. 
§.icd ii quis.Ccommun.de Ic- 
ga.& Alcxan.in l.fi conftantc, 
numc 24 ff folur matr maxi 
mdquando conccrnirinrtrtf- 
fc partis,non iuns ordmcm, cu 
qua diftin&ione pcrtranfiuit 
Stnarus, vr rtfcrr *I hefaur. dc- 
cif.5 2.lubnumc. j.&itafcm- 
pcr obicruatum cifc in co tri- 
bunali,ctiam m Saluiano in- 
terdidto vt ipfc tcftatur,&m dc 
cif. 1 7 5 .num. 5 .rcprobata opi- 
Z nionc 
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9e «itlli SduUno JnterJiK: 

nione Socin. aliter fentientis , trus Duen. reg. 335. cum alift 



hancque eandem opinionem 
inSaluianointcrdi&o fequuti 
f u nt Natt.con f. 5 2 1 .1 ib. 3 .accr 
rime reprchendens Socinum 
Bertran.conf. 1 1 3.num.7. vo- 
lum.3. i3eUo.conf.34. num.8, 
& 1p.Calcan.conf.25>. num.5. 
Bcc. conf.89.num. 1 6. & haec 
fu n c in efTe&u, qua? hac par- 
teadducuntur. 

Qui vero negatiuam ample 
xi (unt pluribus mouentur ra- 
fionibus,&. 

. Primo Clarum cft,quod ex 
ccptiones illa? quac rcquirut in- 
daginrm ,non admittunturin 
rcmcdio vtilis Saluiani Rot. 
Roman.in nouiil.diucrf. decif. 
34.num.2 3.par.2.&latedixi- 
mus fupra qua*ftio. 1 .cxccptio 
4 autcmcxcuflionis t diciturde 
apicibus luris glof. in 1. Ci man- 
cipium, §. 1 . m vcrb. a&um, ff. 
dccuict. quam comuuirer ac- 
ccptam efle faterur Ofafc. de- 
cif.2. num.7.Iaf.in§.fiquisin 
fraudcm, inftir. dead.nu.78. 
Neguf dcpign. 8. par. mcmb. 
I.num.28. vbidicicquodom- 
niscxccptio rcfpicicnsoidinc 
dtciturdeapicibus iuris,&ob 
idcciTareexceptioncm cxcuf- 
fionis in Curi3 mcrcatorum , 
intcrquosa£;imrdcbono, & 



citat.per Thcfau.decif.Pedem. 
52.num.5. 

Secundo exceptio cxcuf- 
fionis t dicitur conccrnere pe- 
titorium Menoch. de adipifc. 
poff.remcd. 3«nu. 1 7?. & Ale- 
acand.conf.73.1ib.5.uum. 10. 
& 1 1. vbi dicit quod remedia 
poiTciToria habcnt ' maximum 
priuilegium, magis quamiudi 
cia petitoria,& prarcipue,quo- 
ad eifectum excuflionis, quae 
regulariter non cil ncccflaria, 
& proptcrca fummoperc inuc 
ftigandum cilc iupumis, an 
A#ori compctat aliquod re- 
medium poflcflbrium , ante- 
quam dcueniatur ad pctitoriu, 
iuxta conilbuml.C.in I.isqui 
deftinauit.ft.de rci vcnd. Ea ve 
roqua? pctitonum concernut 
rcijciunrunn poiTciTorijs rcmc 
dijstamquammhil commune 
habentia cum pofleflorio , ad 
not.in J.nrtuinlirer. $.nihd co- 
nuine,fV.dcacq. poff. & doftc 
Mcnoch. dc f< cupcr. puls. re- 
mcd. 14. nu. ;3»& fcquuntur 
Moderni dc SJuiano.par.2.c. 
j.num.j. 

Tcrtio, in Saluiano interdi- 
do agitur dc modico prariudi- 
cDotanquam dc momentanco 
poisefsorio, igitur dcbct refer- 



a?quo>6< fccuudum cquitatcm 6 nari tin plcnarioiudicio Cy 
Gabf.de 6&tmfi> coucl. 1. Pc- in l.cemiuris,queft.$>.Clocat. 

Rot. 
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lit Ih 

Rot.Pedena.Thcfau.decif.: 7 5. 
num.4. 

Quarto,& vltimo omnia in 
tcrdi&a pnfTcfToria dicuntur 
fummana ) & /ummarictracla 
IW dc fui natura ,glolf.i n 1. 3.$. 
fac ndum,in vcrb. iummatim, 
rT.ad exhiben. Snlic.in l.vnica, 
num. 2.C.I1 dc momcnt. poff. 
& Ofafc.decif. 1 . num. y .at vbi 
fummarie agitur ccftar cxce- 
7 ptio t excumonisSocin.Sen. 
conf. 1 4.coIum. vit.Iib. 1 .& dc 
magis communi opinionetc- 
ftatur Thcfaur. ind.dccil". 52. 
n u . i . & 2 .pro quibus eft ctiam 
viden. Mcnoc. dcarbi.iud.lib. 
i.qucft.5 i.numcro&.cumfc- 
qucnr. 

Hancquc pofteriorem par- 
tem tenuerunt Su cin .Scn . A u- 
thor-huius opinio nis con f. 8 o. 
lib.3.num. 2.Crau.conf.2oi. 
num.44.Kolan.conf.j).nume. 
3y.&conf.i4.1ib.i.Mcnoch. 
in rcmed.adipjJc.3. num/17?. 
& iSo.acaJjjrclati perTheif. 
d.dccif. 1 7 5; .nnm.4. Alexan.d. 
conf.73. hb.5. num.i 1. Surd. 
dccif.Mant.32.num.14. ubi de 
communi , & dccif.44.nu. 1 3. 
& comuncm non ncgat Thcf. 
in citata dccif. 1 7 5 . nume. 5 . & 
nomflime Ror. Rom. diucrf. 
dcc1I.43.par. 1 .num.vlt.& dc- 
cif-34.par.2.nu. n.&in vna 
Romana Vmea? 5.1unij 15578. 



j^usnu xrur. 0g 

tmpreiTa inter confll.crim. Fa- 
rinac.in ordinc 1 27. vbi addc- 
tcs in littera B. & alias fxpc cx 
quibus mihi vidctur quodifta 
opinio hodie fitcanoni/ata ta 
in Foro , quam Scholis , a qua 
in iudic3ndo, & confulcndo 
non cftaliquo pa&oreccVen- 
dum,quam ncniiffimccomuni 
obfcruantia rcceptam clfc, tc- 
ftatur Stcph. Grat. in d. decif; 
nu.vlt.& magis commttnctn 
atquc vcnorem dicit ide Grar. 
dccif. 1 j.nu.8. 

Nec ex aduerfo addutfa dc- 
bcnrmoticrc, &primotextus 
in conrrjrium adducri cum li- 
milibus,qui fortafse poflcnt irt 
jpp< (Jta materia allegari., quia 
vciloquuturinfidciuiijrc, vel 
mhypothc€aria,qua*conccr- 
nit mcrum pctitonu , vndc nil 
mirum fi ratiodiucifiratismi- 
liratin alrero , atquc altero ca- 
fu , ctim hic principahter aga- 
tr.r de pofle/fione per ca , qua; 
latcdcducii fucrunt pcrDD. 
dc Rota fii llla Amerina do- 
mus,coram Cantuccio decif. 
34.par.2.pertotum. 

Nun ctiam offcndunt relt- 
qua pondcrara , nam prxter 
quod aliqua eorum non rran- 
/cunt finedirlicultatc, vtcolli- 
giturcxaddudis propartene 
gariua, tamcn vtcumquc fit lo 
quunturin hypothecaria,vt di 
Z 2 xi> 
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*r*in qua f.cundumcommu- 
$ ncm requiricur cxcuiliot Thc- 
fau. pluricscir.in d.deeif. 177. 
imm.4. in princ.& not.omnes 
jn §.item Scruiana, infticuc. dc 
a&. & inimsccrminisloquun- 
tur Ncgnf.Ofafc. Blanc. & c*- 
tc ti fupra in contrarium citati* 
Pratcrca Doclorcsillu tjuicx 
citai unt hanc diflkuJcatem lo- 
quuntur in diucrfis terminis, 
& ad alium etTcclum, vtcolli- 
giturcxeoruni di»5rJSj &allc- 
gationibus. 

Ncc anthoricas Natte cft ha 
bcnda in confidcratione , nam 
ewmin fpccie confutauit Rot. 
Rom.fequcdo opimonem So- 
cin. tanaquam veriurem in dc- 
cif. 444. par. 1 . num.7. 

Ncc minus ahorum autho- 
ritatcs dcbenc moucre, & qma 
aducrlus eos ccnucrunc quam- 
plurimi P«trcscclebcrnmi,& 
non mediocris auihoritatisfu 
prarclaci pro quibusfbtcom- 
mun:s opiuio,vt diximus. 

Nonctiam poftrcmo atcc- 
dcndacft opmio Thcfau.jn de 
ci(. cicat.quia ipfc loquitur po- 
tius fccundum dccrcta Pcdc- 
niontinm, quibus caucturex- 
cuflioncm eiie faciendam fiue 
agacur contra fldeiuiTorcm, (i- 
ue concra ccrnum pollcflore, 
quamuis procedatur in omni- 
bus caufis iula fa&i vcritttc ii> 



tan$ Intcrdido 

fpcfta,utidcm refertdeciT 5 ii 
num. vlr.&obiddicitconcra- 
riam opinionem fcruarein co> 
Senacu ctiam in SaJuiano in- 
terdicto. 

Ex quibus a communi no»> 
cftreccdendum. 

ARGVMENTVM. 

Exceprio Iegis2.C. dcpi*- 
gno.an obftec Agcnti 
hocremcdjo. 

S FUHCMARir Af. 

j Lcx i.C.dc pigno.An pofsit oft* 

foni tn S.ilutanv tnterdtfio. 
2 Exccpito excufstonts d<bct op- 

pont amtc Ittcm conicftatam. 
j ]jex j.C.dc pignor. an habeat 

locum ubt adcit claufula con 

siitutt. 

4 Lcx j.C.dc ptgnor . non habct Is- 

cum ad fauorem Terti/ poffcf 
jorts non habcntts hypothc- 
cam. 

5 Lcx z.C.depignor.nonhabet lo- 

cttm vbt adest claufttla^cfuod 
fpcctalitas non dcrogctgcno 
ralttatijtec ccontra. 

6 Lcx j.Cde pignor.an habcat l*~ 

oum vbt adesi obltgatto C** 
mcralts. 



Q^VAE- 




QVAESTIO XX. 

■ 

Fge (ccut\d2 , 
C.depignor, 
( x, rcfsc* canc 
tur, quod crc- 
ditoranrcrioi: 
quihabctfpc- 
eiaiepignus obiigaift pro luo 
crcdirc , ncc non,&c*tcrade- 
biroris bona hypothecata , no 
pofsit uti generali hypothcca 
inprciudicium fccundi,doncc 
fatisheri valcat in fuo fpcciali 
pignorc , quam matcria latius 
proiequitur Couar. var. rcfoi. 
lib.3.cap.i8. Negu/. dc pigno. 
j.par.2.mcmb.m:m. 5 i. cum 
iequcn.Ofafc. dccif.i jp. & a- 
lij Doclores in d.l. 2. cxcmpli- 
fic ando, ut pcr cos in locis adr 
duclis , non mod ca tamcn fo- 
Jct etfccontruucrlia, nunquid 
agenti hoc rcmcdio vrjlisSaJ- 
uiani pofsii obijci huiufmodi 
cxccptio p quod prius cxcutiat 
fuum fpccialc pignus^antcqua 
confugiat ad obiigationem ge 
ncralcm , circa quod facicbat 
dubium rila communis conclu 
fio , quam firmauimus tn pra?- 
cedcnti qnaeftionc,nempe,ex- 
ccptioncm excuisionis in Sal- 
uiano intcrdi&o non obftare 
agcti hoc rcmcdio, & proptc- 
rca fatis darura vidcbatur>hic 



candcm no fore admiitcdam y 
&in hoccafu,eo maximc*,qui3 
inindiuiduo habcmusdccif. fa 
c*am eoram Uluftriflimo Scra- 
phinoinillaRom.ccnfus San- 
6to Spirirusdie 10. Deccmbr/s 
1593. in imprcfs.duieri. decif. 
44 i.n.:r. 1 . bifub num. y.re- 
Ipondcndoad obicclum d.1.2. 
exprcfse d c t ; eam non habcrc 
locumtin Saluiano interdi&o, 
quare ob id augtbatur maior 
difticulra<. 

Veru fcqucndo magis equi- 
tatcm Iurifconf. in d.!.2 . quan» 
mcrum iuris rigorcm fuftenta- 
bffiof, vidcrur opinio contra- 
ria , quam Noftratcs ctiam ha- 
bcrc locum affirm int, in matc 
ria fauorabili , & priui lcgLt 3, 
qualis cft cakis dotis.Couar.in 
d.cap.iS.nu.3. Bald.ind. I. 2, 
Rip.inl.priuilegianum. i^.ff. 
dc priuilcg.crcdit.cum aJijs co- 
geftis pcr Surd.dccif.44. nu. f , 
&licet in SaJuiano interdicto 
fecundum communem non rc 
quirarur excuffio,cft ramcn vc 
rum rcfpeCtu ipfius dcbiroris, 
& bonorum eius, in quibus tcr 
minisproccditilla Dodtorum 
fcntcntia, fecus vercVrefpcdtu 
iUins rci , fpecialircr obligatar, 
quocafu intrattunc difpofitio 
d . 1 . 2 .qu* non debct confundt 
cum marcria excuflionis pcni- 
tus ieparau a difpolitionc lc* 



Dcvtili Salm 

gis,prouttali pa&oillam legc 
intelligit,&declarat Surd.di- 
&a dec1f.44.fub num. 1 4~quan 
do quidcm diuerfa eft cxcuf- 
lio, i]ux fit in Saluianoabea, 
qux fic in remedio 1. 2. C. de 
pigno.vt ibi per eum . 

Nec Rora in loco ex aducr- 
fojcicaco vidctur obflare huic 
opinioni , quia etfi prima facie 
tranfire vifa fueritin cam fen- 
tentiam , vcruncamcn, V omi- 
nosid obiccrpociusdixifledc- 
prchendicur,cm principalis ra- 
tio,qu£ mouit eos,fi»crir,quod 
cxceptio nonerat oppoiitaan 
tcliccm conccftacam,prout ne 
cciTc erat,eo quia cxccptio,ta- 
quam dilatoriat iccundu Arct. 
Ncguf. Alexan. Gabr. &: alios 
in ca dccif. cicatos , dcbcbac in 
tcrmino opponi , quodmini- 
mcfa(5tumfuit,hancquceandc 
fcntcntiam fequuti funt Mo- 
derni deSalu.p.2.cap.£. 

Quam tamcr. limitandam 
cicdercm plunbus modis, & 
Primo vt non proccderct,quo 
ciesin inftrumento adclletclau 
iulaconftittKit cuiuscftcanca 
virtus , vt cxcuflio , non requi- 
ratur iccundum communcm 
opinionem, vc pcr Ang. & 
Alexan.inl.exicus, rT.dcacqu. 
poiT. Neguf. & aiios addu&os 
per Surd.in d.decif.44* nu. 1 2 • 
dc qua uuncn linitac ipfe aon 



fnjntfraiu* 

parum veretur, cuicgo?rTcn- 
tio,quia doctores qui hancii- 
micationem fequuntur, non lo 
quunturin propofita materia, 
1.2. Cdc pign. dc qua nos vcr- 
bafacimus, quapropter idem 
Surd. eam melius intclligcndo 
dicit quod conftmitum collic 
quidcm cxciilTioncm,fcdinil- 
lis cafibus in quibusaiureper- 
miiTumeft cxcrccnobligacio- 
nem gcncralem, non autcm in 
cafibus prohibitis, quahs eft ca 
fusl. 2. 

Sccundo illa lcx limitanda 
cft, vtnon procedac mtertio 
poiTcflbre,non habente hypo- 
4 thecam t lcxcnim fccundaio- 
quitur quando oricurconceii- 
tioinccrprimurn,8decundum 
crcditoicm hypothccarium, 
alias cum dcficiat hypothcca, 
poiTcflbr conucntus no poccft 
fchuiufmodi cxceptione tue- 
ri,necci prodeit rcmcdium il- 
liuslcgisCouar. 111 d.cap. 18. 
num.t.veri. quinro animaduer 
tendum, & Ncguf. de pignor. 
8.par. x.memb.num.2o.vbi in 
finahbus vcibis hanc hmirano 
ncm temperanda ciTe dicic^nifi 
ille ccrtius poifcffor acquifiuif- 
lctbonaabqualuftoticulo, & 
pro obferuai >cia concencorum 
fibi obligata f uiffcnt om nia bo 
na debitoris, quo cafu obftarcc 
ia oWcruancia > & prarpoftcra* 

tio 
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ia.it '4u*ji.xix. $2 

tio ciufdem lcgif , vt ibi p«r 

euro. ARGVMENTVM. 

Tcrtio remedium d.I. non 
procedit, vbiin lnftrumenro Exceptio prsfcriptionis an oW- 
5 fuit appofita t claufula , ita q<? fie t in Remcdio v cilis 
gcncraliras no dcro gct fpccia- \ Saluiani . 

Irtati,nec cxontra, quar opera- 

tnrhoc, vtccnfcaturrefcruata S K MMlARIF M. 

ele<5tio crcditori, non obftante 

$quitated.!.2.0fafc.d.dccif.Pe / frafcriptioobftat agetiremedio 
dcm. 1 5 p.num. vlt. Fraac. de- vtilis Saluiani . 
cif.j.cVSurd.vbifuprafubnu- 2 Frtfcriptio an concernat petito- 
mero 1 2 . rium y vel pojfefforium . 

Quarro Jim/tandaefld.1.2. 3 Prdfiriptioadmittiturinpoffcf 
vt non procedat quotics in in- 1*9* > ^am qnod conarnat 
ftrumento ciTct appofita obli- petitorium . 
4 gatioCamcraiis,tcuiuscftran 4 Reftitutioaduerfus prafcriptio- 
ta vis,vt crediror eic&a tina via nemdatnr ex claHfula^gene- 
poiTir rcdire ad aliam , vt tcnet rali , fi qua mibitusiacaufa 

Su rd. in loco fu p ra citato. nu. videbitur . 

17. 1 8.& 1 p.cui non etiam pla 5 Rcstitutioinintegram aduerfus 
cct huiufmodi declaratio con- prafcriptione ex claufula ge- 
tra quam fentit quoque Galef. nerali datur fubftftente pro- 

do&or non mediocris do&ri- babtli ignorantia . 

!ja? 5 vripfeSurd.teftarur,&in * Refiitutiotnintegramandetur 
omnem Jcuecum iimiratio pof haredi agenti aduertns pra- 
fcthaberelocum refpcclu dc- firiptionem ex claufulagene- 
bitoris,non aurcm refpcClu ter ra/i 3 ft qua mihiiuftacaufa. 

tij,vtibipereumnu.7. 8. & 9. 7 Ignorantta,vt prabeat reftitutio 
cartcra omicto, tamquam ad nem aduerfus prafiriptione 
materiam non ftcientia . qualis ejfe debeat . 

/ Ignorantia non probatur Iurs* 
mento ad ejfcttumobtinendi 
reftittttionem in integrum 
aduerfas prafiriptionem . 
9 frafcriptio non currit aduerfus 
cum 0 qui aliquo iuris impedi- 

mentOy 



lonij 15c4.inm3nufcript.q11a 
hic tranfcripfi in calcc huius 
qucftionis ad vtilitatcm Le&o 
ns,&nouiflirnefequuta cft Ro 
ta Maceratenfis , vt per docM- 
fimu Stcf. G rat. dccif. 1 c . poft 
hxcfcriptavifum, &quamuis 
Auth.bone fldei , C. dc prefcr. 
long.temp. 1 o.ann. dicac mala 
fidrm Authoris noccre quoq; 
fingulari fucceflbri,nc prcfcri- 
prio mducatur,tamcn illa Au- 
thcnt. habet locum rcfpc&u 
prcfcriptionisdominij,non au 
tcm relpeclu pignoris, vc dccla 
rat Arct. in $.ftirciua* res,inftit. 
de vfucap.in fi. verf.nono, vbi 
dicit , quod fi cgoobligo om- 
nia bona mea crcditori, dcinde 
alienofundum fcieccr,cmptoc 
potcrit prafcribcrc aduerfus 
crcditorcm , ea Auth. minimc 
obftantc , qua? vcl proccdit in 
co , qui (ucccdtt dcbiton titulo 
cap. 13. cum cnim poflcflbr rc vniucrlali,n6 autem tituio fin- 
iufto ciculo,& bonafidc poflc- gulari, vt habctur m fincdccif. 
dit pcr di&um tcpus , tutus cft cicac* in manufcript. 
pra?fcripcionc decenah,vt alias t c Jlicct ndnulii arbicrati fuc 

rciolutum ftiicinRora,invna rint,huiufmodi cxccptionem 
Romana Saluiani 5. Deecm- noeflein poflcflbrio remedio 
bris 1 60 1 . coram R. P. D. Iu- admittendam , tamquam con- 
fto,&inalia Romanaillorum 2 ccrncntem pctitorium, t vt 
dclRe Lunae 10. Decembris perAlexan.conf.5j2.num.28. 
ciuidcm anni coram R. P. D. lib. 5 conf.?2. lib. 1. numc- 
Cuccino, & fignanccr in illa ro 1 i.Aym.conf.124. nume- 
Imolen. Saluiani cotam Ulu- ro 14.v0L1.R0La Val.conf.rf. 
ftciifimo Mantica Lunx 17. num^S.inhnchb. 3. Addcnc. 




mento^agerenonpotuir^ uel 
Miter impeditus fuit. 

QVAESTIO. XXI. . 

"... 

Erutiiiscftetiaf, 
& non fperne- 
§ daexccptiopre 
fcriptionis ad- 
ucrfus agetcm 
rcmedio vtilis Saluiani , quod 
prcfcribitur fpatio dccem an- 
norum t intcr pra?fentes,& vi- 
gtnti intcr abfcntes , tato enim 
tcmporc prc/cribiturhypochc 
cana,inquaipfum Saluianum 
gcrieracur Afflic. dccif. 1 3 <?.nu 
mcro 1 . & 2 . Ncguf . de pigno. 
6.par.mcmb.2.num.i.&: 2.& 
probac tcx.in 1. 1 .& 2 . C. fi ad- 
ucrf. credir.& m pucto Saluia- 
niintcrdicti voluil Crot. conf. 
3o£.nu.6.& 7.I1D.3. & tcnue- 
runt Modcrni dc Safu. parrc 2 . 
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Lib. 11. 

aiJ Papienfem in form. refpof. 
Rci.in vcrbo prxfcriprionis,oe 
in proprijs rcrminis Saluiani 
Modcrni Maccrarcnfcs var.re- 
fol.hb.2. rcfol. 5.lubnuracro 
tf.ramcycorum paccdixcrim) 
luIJucinati funt, co quod prar- 
fcriptio iuucta cft,ncdum pro- 
pcer dominium, fcd ctiam pro 
ptcrpoflcflioncm , c\: ▼trumq; 
rc/picir,probat text. in c. iube- 
mu* id.quarft. 3. &text. inl. 
fin.C.dccdic.diu.Adrian.tolI. 
& I.compctit, C. dcprarfcripr. 
30. vcl 40. annorum , vt bcnc 
fuitpodcrarum in Rota Rom. 
coram Illuftrifsimo Seraphi- 
no in illa Mcdiolancn. rcmcdjj 
rcinrcgradarMercunj iy.Maij 
itfoo.circa f7ncm,&iurc mcri 
toadmitccndam cflciniudicijs 
poflcflbri js communitcr tradi- 
dcrc fcnbcwtcs,vt penes,Con- 
tard. vidcri potcft, ad. I. vnica , 
C.fi dcmomcnr. polT. limit. 3 . 
$.4.numcr. 1 j. cumfcq.&pcr 
Mcnoch. de adipifc. poflcf. rC 
mcd.4. numcro7^8.6V:itacx- 
titit communi omniumvoto. 
rcfolutum , in ca caufa Mcdio- 
lancn. in plcno Auditorio prac 
fcriptioncm triginta annorum 
obftare Agcnti rcmcdioc.rcin 
tegrand* ^.quarft.i. 

£c nihilominus fladmittc- 
rcmus , cam conccrncrc pc- 
titorium>& rcfpiccrc propric- 



QutjlU XXI: 

3 tatcm',tidcmtamencritdic£* 
dura , nam cxccptio rcfpic ca s 
pctitorium, tunc in rcmedi» 
poflclforio admittitur , cuw 
pcrillamcolhtur omnisaclio, 
cxcapitcdefe&us a&ionis firti 
quaador nonagit, qualisclt 
prarfci iptio , vt dcclarat Con- 
tar.ind.Iimit.2.$.4.num.i7.Sr 
iS.fiquidcm prarlcriptiodici- 
tur cxccptio Iins rinitc qu^ crli 
ipfojurenbn tollatactioneni, 
tamecam elidit opc cxccptio 
nis, vt pcr Rot. Rom.inno- 
uifs. diucrf.dccif. 2 6 1 .numc.2. 
par.i.cum alijs. 

Dcchranda cfttamcn Pri- 
mo fupra firmataconclulio, vc 
non proccdat, fubititcnrcali- 
qua rationabili caula , proptcr 
quam actor rcrtituendum cflfc 
aducrfus prarfcriptionem pro- 

4 ponatjcxclaufulagcncrali \ C\ 
qua mihiiuftacaufa vidcbitur, 
iu xracclcbrcm do&r. Barr.in 
l. 1.$. fiquisproptcrca , ff.dc 
ltin.ait. priu.cotnmunitcrac- 
ccptam, vc pcrBalb.de prar- 
fcript. 3 .par. qu^ft. 2 p.numcro 
i.cumieq. Cagnol.ini. 2.C. 
dc pac. int . cmpt. & vcnd. nu- 
me. 2 1 2 2 0.6V Ror. Rom. 
in nouifs. diucrf. dccifio. 42. 
hb. 1 . par. 3. nam tamctfi prar- 
fcnptio currat aducrfus lguo- 
rantcm, fiue ignorcc factum, 
fiuc ignorct ius Balb.vbi fupil 

Aa par. 
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par.3. quxftio. 28. in princ. Sc . 
probattcxt. fing.in I.fin. C.dc 
rarfcript.long.tcmp.in finali- 
us vctbis ibi (fi c cxpcdita quar 
Itio pto rcbus vbicunquc pofi- 
tis nulla fcicntia » vcl ignoran- 
tia expcftanda , nc akcra dubi 
tabilis&incxtricabilisqu^ftio 
oriatur) & dcclarat Arct.in §. 
rurfus, inftir. dc act. numcro 
ult.& Surd.dccif.4.numcro 2. 
nihilominus datur rcftitutio 
quotiefcunque fubeft probabi 
liscaufa vt in proprijstcrminis 
Saluiani confidcratum fuit in 
fupracitata dccif.Rotali coram 
R. P.Cuccinoin illaRomana 
SaluianiLuna? io.Dcccrnbris 
1601. in manufc. 

Vnum tamcn noncftpra?- 
tcrmittcndum in hac facli fpe - 
cic,quod non oinnis caufa prac 
bct rcftitutioncm in integrum, 
fed eadcmum, qux eftiufta,& 
& rationabilis t & non fupiua, 
nec affe<5tat3,ita liinitat conclu 
fioncm Bart.fupra firmaram, 
Balb.de praefcript.di&aquxO. 
2?.fubnumcro S.poft tmol. 
& alios,quo loci dicit,quod llla 
ccnfctur lufta , & rationabilis 
caufa, exhis, qu> numeran- 
tur in ckdo §. rurfus inftit. dc 
a&.cum lbi not. piita (t quis 
abfens fuit cx caufa Rcipub. 
ucl captus ab hoftibus, fcu car- 
ccr^tus, fcfimilcs, ficitain- 



tclligit , & interpretatur Rot. 

Roman. in nouiff. dccif. 387. 
par. 1 .uidcn. qua: ultra proba- 
bilitatcm ignorantiae dicit, 
quod ifta caufa dcbct plene 
probari, fubdens , quod in 
noc omnes docfores conuc- 
niunr,& facit pro dcclaratione 
ad dodtrinam Barto. in d. §. Ci 
qujs,rf.dd irn.acl. priua. & bc- 
nc Mohe.dccif. 1 .de reftitut. in 
integrum, ubi Moderni Ad- 
dcnt.Magon.dccif- Florcntiac 
79.' >cc. uidcn.coni. 166. nu- 
mcro ultim. & Cagnol. ind. 
1.2.C.dc pac.int.cmpr.6V ucn- 
dit.numcro 21p.Sc 2 2o.cxcm 
phfi ando in harrcdc , cuius eft 
caula probabilis ignorantia?, 
tamquam in alterius ius fucce- 
dentc l.qui in alterius,ubi Dec. 
& Cagnol. tf. dc reg. iur. alias 
dc faau fubuerteretur materia 
prxicriptionis fub pretextu 
jgnorantiac , cum quis femper, 
& omni tempore poflct > fc 
tucndo,al!cgarc ignorantiam, 
&ficpenitus euellercprarfcri- 
ptioncm, quodelfctimpone- 
rc legcm uerbis contta text. 
1. 2. C. conimun. de Icg. & fic 
dommiarcrumtffcnt inincer- 
to , quod kx ualde abhorrec 
I.i, n.de ufucap.f. 1. inftitut. 
cod. quareob id, mtcrprctcs 
dicunc , quod rcftitutio non 
darcturilli, in quo cadit fcica- 

tia 
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tia prxfumpta , ut Ci haberct 
pencs fe fcripcuram crcditi , &c 
inftrumcnta, tunc cnim non 
eiTet probabiJis ignorautia, 
cinn poruerit fciiiformare, & 
neglexcntperqu.rerc, utele- 
ganccr dedarat in ccrminis no 
ffrisBcninc. dccil.6p. & 71. & 
IateSurd.d. decil.4. numero 
7. & ita egoex fa&o obcinui 
in una Raucn. Saluiani pro 
loannc Antonio Bcr/ano, ac 
D. Dioniiio Donato cius Au- 
thore , conrra 1). Horanum 
Foianum, qui dcduccbac hanc 
ignorantiam , pacrociuance 
pro eo cxccllenaiffimo, D. 
Hicronymo Guaccimanno, 
uno ex primarijs Patria? mcar 
Aduocatis, cui obfingularcs 
ei* ai uircutes , plurimu dcbeo. 

Et quidam in tantum hanc 
dcclarationcm ucramcue,opi 
nati iunt , ut ncc etiam procc- 
dcre dicanr, in harredc, qui ue- 
l nit agcndo \ cum dcbeat ue- 
nireinfttuclus, fed tantumin 
hacrcdc, quiucnit adiudicium 
(e deicndcndo prout (ic cew- 
/uitSocin. inL cum fiiiusfam. 
$. m hac iub num . 3 . ff. de uerb. 
cbifgat.&alijpcr Surd. rclaci 
coni.aj i.Iib.2. hcctipfehanc 
•pinioncm confutet, ad qucm 
in ocairrcntia cft confugien- 
dum , quia plenc cxaminat ar- 
cicuium . S 



$**n. xxi 94 

Nec diftin&io, quamnon- 
nulli attulcrunt de ignorantia 
a£u t & habicu , iure proba- 
7 tur t quam fequuti funtPctr. 
&alij rclati per Balb. dc pra> 
fcript. in d. quxft. 28. numcro 
ulcim.concra quam meiius fen 
tiendo ccnuit Soc. in d.I. cum 
fiiiusfamil.§. in hac, ff.de ucrb. 
obiig. (ubnumcr09.Fciyn.ij1 
cap.VigiIanticol.3.dcprxkn- 
pc.cum quibuspctcratiilc quo- 
que uifus fuit Balb. in ioco 
cicac.cumdodoraliter nonfc 
dcclarando, ccnfearurtranfi- 
re cum ulcima opinione , fic 
eam dtftin&ionem improba- 
uic quoqucRot.Rom. di&a dc 
cif. 787. numero ulcimo , quo 
loci du n,quod ad obtinendam 
rcicicucionemin incegrum ad- 
ucrlus praifcnptioncm cx clau 
fuia gcneraJi , oportcr , quod 
ncdum quisignorct lus habc- 
rc fuper ca rc , qua? in con- 
trcucriiam ucnit , & Cic ha- 
bitu , uerum etiam a&u , hoc 
eit ab aliofuiiTe pofleiTam, 
alioquin a negitgccia non ex- 
cufatur, nam adhucerfc&ura 
opuscft, vt ignorantia ticex 
omni partc cxcufabilis , vt pcr 
Dominos dc Rota fuit animad 
uerfumineadccif. 387. 

Ncc minus locus dfct iura- 
meco in propofito cafu ad pur ' 
gandum ignorantiam, f quia 
Aa 2 ad 
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ittdtfFcdum habfdi reftitutio- 
4icm in inrcgrum cx claufula 
f;encrali > fi qua mih! iafra cau- 
fa-vidcbitur , aduerfus pra?fcri- 
ptionerru non ndmittitur iura- 
menturn Crau.dcantiq.tcmp. 
4 par.numc. 6q.& Rot.Rom. 
in nouifl.dcc1f.605. par. i.nu. 
vlr. & Surd. deeif. 153. numc. 
j.& co magis vbi prrfum 
ptiocflct contraiuratem Bar. 
in I.inter omnes, $.rccl£ vlr.co 
kim. fT. dcfurt. & Alcx.inl.i. 
S.pcrprocuratorem, numc.4. 
ff. dc acqiur. p (T. maxime vbi 
ag;rur dc pra?iudicio Tcrtij Vc 
noch.cafu i8,?.num. 9. lib.2. 
ccnr.?.&Fe!yn. in cap.cogno» 
fccntcs nn.14.deC0nftit.vbi 
Dec. propcfincm . Rcsautcm 
de plano proccderet, fi rcftiru- 
tio non fmiTct petita, quo calu 
nullatcnus cilct conccdcnda, 
vt confuluit Alcx. in vnaKa- 
ucnnar.conf.65. hb.2.fubnu- 
roero 5. 

Declaranda cft fccundod:- 
£ti\ Conclufio, vt non procc- 
dat,vbi A&or agere minime 
potuit , vcl quia non crat nara 
$ a#io,tI.ficut*$.qui crgovbt 
gl . lf.in vcrbofcruanda. C. dc 
pra2fcripr.30.ann. vcl quia ali- 
quoiuris mipedimcnto diftu- 
litexercitiumfuar a tt io nis,l. 1 . 
5. fi w al. C.de annal.cxcept. ius 
cqim, adhuc , vc fit prajfcripti- 



/w Interdi&Q, l 

bilc cportcr , vt dcdticatur ne- 
duipiri aclu,fcdcmmiripotf- 
riaOfafc. dccif.177. num.2.& 
Rot.Rom.in nouhT.decif.28e>. 
num. 3-par. 1 .alias ouis de faci- 
li fubmoucri poflcr,Ieg.cedcrc 
dicm,tfde vcrbo. figmf. I.nihil 
intcrcft.rT.de rcg ; iur. excinplo 
dicimus,fidcicon»tTMirarium rc 
pcllcndum non cfle lub prx- 
tcxru praefcriptionis, vbi fidci- 
commitfum fuit conditionalc, 
nec agcrc pottllt , tunc cnim 
pra?fcriptio non curri^nifi pu- 
rificato fideicommjflo Olafc 
dccif.cirata,numc.5\cum alijs 
ibi addu&is , p3ri ra rio ne,dici- 
mus dc credirore codttionali, 
quinon cftcxcludendusrcme 
dio prar fcriptionis , cum agere 
no valuerit* vt bene pcr Ofafc 
decif. 1 3 o. vbi videas, & iic dc 
/ingulis , & in tcrminis Saluia- 
ni , quod crcditori non valcntt 
agerc, non currat pra»icriptio, 
voluitSteph.Grar.vbifupraci 
tat.decil.i 5.nu. 5. nifi fbrtaflc 
impedimcntu dc facili potuif- 
{ct rcmoucri , vt dc cxcuflione 
dicunt , in hy porhecaria aclio- 
ne,qua no obftantc currit prc- 
fcriptio, cu fir in potcft3tc crc - 
ditoris amoucrc impedimen- 
tu, quicquidfcnfcrit Alcxand. 
conf.58.Lb. 5. quem commu- 
niter rcprobatum dicitibi Gra 
tia.nu7.vndc hac r atio nc.cr c- 

' ditor 
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Jitor annnar pr*ftacionis , qui 

dngulo anno, fuas debitas pen 
fiones mrerudiria, & aJimen- 
taarcepiiTctadcbitjo/e fuccef- 
iiuo reii)pofc iolucmc,»on ef- 
let a pofldlbre repelledus , ex- 
cepnonc pr jrfcriptionis , ll dc- 
ihniTer ngerepcrtantum tem- 
pus> ita nuod pra?fcriptioan- 
norumdeccm, vel viginti fuc- 
ritcompk u in perfonam pof- 
fcfToris, quia cumnon potuic 
agerc, eo quod dc bitor fpome 
dcbitu rccogn- uit fingulo an- 
no,& fuccclliuo tempore,non 
dcbct ci obftarc buiufmodi cx- 
ceptio,per regulam,non valc- 
ti agcrc,&c. vt in tcrminis poft 
multos ciratosconcludic Boc- 
ca.de cen/.par.2.num. po.vbi 
dicit,huic crcdirori a&toncm 
non compcti jflc nifi poft dcnc 
gatam folutioncm , & non an- 
tca , alias creditorde facili pcr- 
dcretiusfuum, quoduodcbc- 
musdicerc. 

Tertiodeclaranda eft 5 vtco 
cluilo proccdat rclpcdtu illtus, 
qui fucccdi t dcbitori titulo fin- 
gulari, cui prodeft praelcrip^io 
dccennalis& vicennaiis,iccus 
vcrd rcfpcdu iUius , qui fuccc- 
dic titulo vniuerfait , qualis c(l 
bxrcs,comra quem darur Sal- 
uianum, non obltantc quacu- 
que pi aeicn p t ionc-.nam reprc- 
fcncac pcrfonaiii dcfu ndi> vc 



etiam animaducrfum fuit in fi- 
ne d. deeif. Rom. & tcnuit etia 
Steph.Grat.in rclatadec. Mar 
chii?,i 5 .fub nume.^.cum alijs 
feqq. vbi dicit,quod h*res non 
dicitur r ertius, fed reprarfcntas 
omnimodo perfonam defun- 
oti, &obidnon praTcribicdi- 
t5totcmpore,I.cum notifTimi. 
%. i.dcpraefcripr. 30.ann.d1b- 
dcns,non clTc dubitandu, quin 
Saluianum interdictum detur 
ctiam c6tradcbitorem,aceius 
mrredes ex mcnte lcgis , non 
cx vcrbis, & fic vtile non dirc- 
clum. 

IMOLEN. SALVIANI 
inccrdidi. 

Lun* I7.1unij 1594.-- 
COKAIi REVEX. /. i>. 

Placuic Dominis, fcntcn- 
tiam cx duobus capitibus citc 
reuocadam. Primum cft quo4 
Marcus ipfc non fuit cicatus 1 e- 
gicirae, &confcqucntcr fcntc- 
tia cft nullius momen 1 1. Cl ern. 
paftoralis,dc rc iudic.l.dc vno- 
quoquc , ff. eod. nam Stiegus, 1 
quifuic ntatus, noncftprocu- 
ratorin hnccauM, qu.t agitur 
contra D< Accurdum pro Do. 7 
Comitc Andrca Bardella, 3c 

Dom. 
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Dom. Aurclia,& claufulagc- §.i.gl.i 5 -nu.i i.Gabr. eonf 7. 



ncralis, quae f ub; jcitu r in m an- 
dato ad omncs caufascoram 
aJijsiudicibuSjlancmtclligitur 
dc caufc i qua; funt rootae, vcl 
moucnda? contra cundcm du- 
t axar, cuius tamcn nomen fuit 
in mandato exprcflum .Bar.in 
Lquod dicitur in principio,nu. 
5 . ff. dc tut. quod eft fingularc? 
didum,vt cnam not. Romau. 
fing. 155. incip. conftitUoTi- 
tiu procuratorc, vbi teftatur, 
i ta roiflc d cci fu ro > quamuis ipfe 
contradixerir,& bancopinJc- 
quitur Felyn. in cap. fedis, nu. 
7 x .verf.ctiam dicit Lud.Row . 
dercfcriptis,& Dcc.conf.50p. 
num.<?.Natt.conf. i^.numc. 
3.&4.&fu tdicluapud Pur. 
dccif.a 28 Jib.i. in manufcript. 

Secundum caputeft ,quod 
fententiaeitiruuita, nam/up- ' 
ponendo fine vcri prauudicio, 
quodDom. Acctwfius habeat 
hypothecam antcriorem , ta- 
jp^n cum Marcus ipfum Pr*- 
diuaHdcquo agitur iufto titu- 
lo , & bonafidc poflcderit fpa- 
tio dcccm an noru d & amphus * 
tutus eft prefcnptionelongi te 
poris, 1. i.fi aducrf.crcdJtJ.fin. 
C.dc a&.& oW ig Jeg.vlt,$a.fi 
dc.pr*fcript. & haee cliromr 
munis Dodorumfcntentia,vc 
tcftatur Parif. confcjo. nu.8o. 
Jib.i .Tka^dc contraa. Mgsa. 



n u. $ .de prjelcript. bb. 1, 
- r Nequc ad re pcrtincr, quod 
ille , q u 1 opponit p rarfcriptio- 
nem decem annorum, debcat 
probare, Comitcm Andream 
filiiTe pras fentem,& nifi proba- 
ucrit, dcficiat in Saluiano fuo, 
vt inquit Bald. in 1. pen. in fin. 
qtlib.non obft .lon g.tcmp.pras 
icnp. Alcx.coul. 118. num.io. 
infiJib.2.&conf.?2.adfmem 
lib.5.&conf.93.libro 3»Bcro. 
conf. 15? 1 . nu mc. 2 9 .hb. 1 .Rol. 
c0nf.7p.nu. 3 1 .hb. 1 .quiacum 
credicor, & pofftflbr fint Ci- 
ues eiufdcTO Ciuitatis, &ha- 
bcanc domtcilium in eade Q- 
uitatc Imolar praefentia p rxfu- . 
mitur,vrcoUigiturex d.Lfin.. 
dc praeicript. long.tcrop. & iw 
apertc fcntitfiar. in LU potcft, 
» nu. 17.de acq.hatred.&inhis 
teraunis, qu icqn id contradixc 
ritlacob.Butng.tena Bald.in . 
l.emptor*num.2.& 3.&fcqui- 
iur /Vngel.num.2. verf.icd po- 
nc quxftioncm de prxfcript. 
Jongi tcmp. qui dicunt itadt 
fado,& dcconfuctudine vidif- 
fe miilics obfcruari, & bene> 
quia cft impoflibdc probarc, 
aliqucm fuiffe pracfentem pcr 
deccnnmm,wfifuiflet carccra- 
tus, & idco dicunt, rcplicariti 
abfcntiamincumbitonuspro- . 
b andj , & hanc opinioncm fc- t 
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«fuitur Alcx.confjio. num.4. vcrJ - ,n cext « W & iufli corum 

& j.Iib. $. Corn.conf^o. nu. fucccffcrunt. 

i2.Iib.2.Socin.Sen.conf. 1 2 !• 

numc.i.lib.i.&Ba!b.dcpr^ ARGVMENTVM. 
lcnpr.m i.par.fol.y 3 . num.4^ r . , , 

vbi poft Cornc. ita conciiiat Exccptio prafcriptionfc x. vcl 

Do&orum repugnantes opi- xsr.annorumanobftct Agcn- 

nioncs , & diucrfam fententia ti hoc rcmcdio , fi vltra hypo- 

inteiligit,vtIocumhabeatin- thecam in (nftrumcnto adfit 

ter cos, qui no funt Ques eiuf- quoque conflitutum , vcl prc,- 

dcm Guiratis,& hincauoque carium. 
opinionem fcquitur Crauct. 

conf.i 4 o.n U . 5 .S r<M M st * rrtM. , 

Necrefragatur, quodha»c * 

pnrfcriprio longi remp.no ha- / Hjpothecafirefoluaiur, refolui- 

bcat locum in eo , qui caufam tur quoqueconltitutum . 

habcst,adebitorc,fcdvidttur 2 Confiitutum reguUtur fecuu- 

intclligere dr prar fcnpr.tngin- dum naturam attus cui op- 

taannorum Neguf. deptgno. fomtur. , 

^.par.pnncjpalimcb.2.nu.... 3 Hypothecaria^esl acceforia ad 

quia rcfpondetur , hocclfcin- perfomalem. 

tclligendii de b* rede, qui fuc- 4 Conftitutum tollitur fblutione. 

Ccdittitulovniurrfalj,&repra? / HypothecartafubUta^ non tolli- 

fenrat perfonam ipliusdcbito- turconHttutum. 

ris, §.1. in Amh.deiur.iuran.a 6 Prafiriptio non oiftat creditori 

Moricn.prar* r.Ieg Jixrcd. s> dc agemti iudicio Saluiani, vhi 

acq.ha?red. diuerw m cii 1 n eo, habctclaufidamconftitutiim 

quidcbitorifucccdjttitulofm- . tnUrumento . Contrarium 

gulari,vteft cmptor,vtl dona- numero p. 

tarius,vclalius nmjlis gIo.;ud. 7 Acceftorium quando habet par- 

J.l.Cfi adiKri.ctcdjt.m verbo f ticuUrem prout/ionemdeper 

fucceflerunt v bi Barto.in fum- fe y non fequitur principaie. 

mario diat , quodhypothc- t Confiitutum nontollstmrfubU- 

ca pradcn bitu r lo ngo rcmpo- /4 hypothecaria . 

rc , r;uo!ibet polfidentc, exce- Remcdtuml.fi. C dc acq.po/f. du 

ptodcbttor^fiuceiushaercdr, ratper annos xxx. 



lekabitBaid. 
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QVAESTIO XXII. * 

Vid vcro ikc- 
dum vbi vltra . 
hypothccam 
bonorum dc- 
bitor fc bona 
prjcditfta no- 
minccrcdfroris poffiderecon- 
ftituit 9 an in huiufmodi cafu 
prarfcriptio obftet agenti hoc 
remedio fpacio dcccm , Vcl vi- 3 
ginti annorum iuxta tcrminos 
J.i.&2.C.fiadueTf.credir.& • 
obftarc vidcbatur,quia rcfolu- 
to contra&u,& hypotheca, co 
ftitutum quoquc t refoluitur 
pcr tcxt .1 fi dcbiror,ff.de prec. 
vbi Bar.& idcm in I. qui pigno 
ris in fi. ff.de acqu. poff.&r cum 
tcxr. illc gcncr 1-tcrloquatur, 
gencraliteretiam cftintclligen 
dusl. 1. §. gcncrnlirer, cu vulg. 
rf.de Ieg.pra?ft. nt hypothcca 
pcr prarfcriprioncm eftextin- 
#a, fgitur, & Omftittitum . 

Secundo facitrcgula dcac- 
ccfloriol.cum principalisl. ni- 
hil dolo.$. cum principalis , ff. 
dereg.iur. ( oftitutum autcm, 
& pricarium rcgulatur t lccu- 
dum naturam 1(5us, cui appo- 
nitur Bald. in I. cx teftamcnto 
in fi. C.defideicomifs. &lat£ 
pluribus rationibus, &autho- 
ritatibus comprobat Tyraq.dc 



jfnterdtcttfl^ ^ 

hlr:Confttt. : !imit?7. fgltur 
nulrata hypothcca , annullatfi' 
quoquc ccnfctur conftitutum 
l.r.& 2.ff.depecul.Ie{*.cap.ac- 
ccflbrium,dc rcg.iur.in 6. &fa 
ciunt ca , quae in rcrminis no- 
ftris fcribunt A!ex.& nli j inl. 
i^.fivir.rT.ticaccj.p^^ft- *™ 
Tcrtio ad prardi&ortrm c6n 
firmationcm 'potiQirpd facir, 
quod Saluianum fundaturfu- 
pcr hypothec3riaa&ione,que^ 
cftacccfforia ad pcrfonalct 1. 
contrahiturvbi nor. Bart.ff.de 
pignor. I. fidciuflbr. ff. de fide- 
iuif. quemadroodum igitur ccf 
fat hypothecaria, & perfonalis 
perpra?fcriptioncm,cx quoda 
tacito confenfu parrium,qui in 
pra?fcriptione inducitur hfi.C. 
dehis qui a non Domino n^a- 
numit. 1. 1 . §. ii quis cum , fl.dc 
dol.& not. hal.in l.licct,C. dc 
iur. delib. cV Bbtr. dcflar. vrb. 
prcfcript.glof. 1 p.num.49. ita 
ccffarc dcbct , & Conftitutum 
fupcr ea app»fitum l.fi cum, $ . 
iniuriaru,tf .fi quis caut.cum fi- 
milibus.Hinc do&orcs dicunr, 
prarcarium,& Conftitutum fi- 
nc titulo pra?ambulo no rranf- 
ferre poffeffioncm, vt dcclarat 
in terminis Ofafcdec. 3 4.nu. 2 . 

Quarto & vltimo facit Do- 
clrina Bar.in I. fi rcm ahenam, 
tf. dcpigno. act. vbi fignantcr 
dicit,quod Conftitutu, & pre- 

carium 
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4 carlum tollitur folutionc t vcl 
alias fublato contraclujdc par- 
tium voluntate,& h oc ldcm ic 
quitur, & commcndat Ofafc. 
m di^ta dcc1f.34.il u. 4, cWdccif. 
i44.num.y.poft Aftlic.omni- 
no viden.decif. 13;. 

Verum totum cotrariQ fua- 
dcnt infrafcripta? rones,&: Au- 
choncatcs,quia & fi vcrum fit, 
prout venifimum cft,hypothe 
cariima»5tioncm nopoiTcpro 6 
ducia prmcipio fincperiona- 
li,poftquamtn cft conftituta, 
(cparan potcft vtnot.Bart.in 
LhdciulI»robIigari in princ.rf, 
dc fideiu(I.& Rot.Rom. in no- 
uifs.dccif.264. nu.^.par. i.ita 
pan rationc fublata hypothe- 

J cariaptrpr^cnptionemtnon 
eft inconuenicns, quoddurct 
prarcarium , & ab ea feparctur 
vndc Bar.in d.l.ii rem alien im 
dicit,quod li conftitutum tolla 
tur per folutioncm , vclalias 
de volunrate partium qucmad 
modu tollitur hypothcca , tol- 
litur, & ipfum praecarium , fcd 
fi hyp >thecaria tollatur pre- 
fcriptione,ud ftatuto, tcnet to 
tum conttarium quem fcquu- 
tusfuitRegius Scnatus, vt tc- 
ftatur Afflic.in d.dcci/J3p. vbi 
fubnume. 5. dicit obid durare 
rcmcdium agendi ex I.fi. C.dc 
acq. poiT. quod non prxfcribi- 
tur ipatio dece , vcl viginti aa- 



4«4f. xm. > , 

norum > fcd durat pcr annos 
triginta vtibi pcr cum,&nu.< 
cV: idc tcnet Tiraq. deiur.cdft. 
limir.a 9.nu.6.& Iimit.2 1 .n.7. 
vbi huius dicti rationcm allc- 
gat, quia crcditor non 1 ibi , fcd 
alijs poifidet, & hoc ldem tenc 
ncrc dicunt Cyn. Pctr. Anch. 
& alios relatos pcr Affl.in loco 
fupracitato, & inpunttoSal- 
uiani mtcrdicli , quod crcdkor 
non fic cxcludcndus fpatio t dc 
cenij a bonae fidci pofieiTorc, 
fcd lolummodo per triginta 
annos tenuiifc videtur Stc£ 
Grat.dccif.March. 1 $. num. 3. 
Ncc prcdidis obitarc crcdunt 
cxaducrfo dedu&a , & prinio 
tcxtu in l.fi dc bitor,ff.de prcca. 
quia, eum tcxtum proccderc 
dicut , vbi exprefsefuit aclum, 
^tollarurprccariu, folutapc- 
cunia, vcl ubi in primo contra 
clu fuit nppofita clauiula rcfo- 
lutiua,ita poft Ban. & Arct. rc 
fpondct Ofafc.m d. dccif. 34. 
fub num .8 . verf. ncc mouet , & 
ficcum textu dcclarat Tyraq. 
in d.hmit.2p. nume.5.vndeli- 
cctlcx generalitcr 1 jquatur,ta 
mcn ab alia lcgc dcbet diftin- 
gui,&fupplcri. 

No etiam fccundum, ubi di 
ximus claufulaconilituw , tam 
quam acccflbriam , fcqui a&u, 
& natu ra,cui apponitur , n am 
contrarium diluitux pcr Ofafc. 
Bb fupra- 
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fcipracitarum fub nu. 6. ubi id 

jpccdcrc dicit ccteris paribus, 
7 & militanteeadem rationc 5 tfc 
cus ubi acccflbrium habct fpe- 
cialcmprouifionfexfe, prouc 
fehabetconftitutumm huiuf- 
modi cafu,quod non cft accef- 
forium obligationis, fcd accef- 
forium traditionis dominij & 
poiTcflionis, fccUndu Baldum 
ibipereum adducrumnum.7. 

Tcrtium quoq, fundamcn- 
tum diluitur , cx co quod rion 
cftuerum abfolute, hypothe- 
cari am cffc accefToriam ad pcr 
f<?nalc,na rcfpectu utilis aclio- 
ris, qua»datur cont.a pcnitus 
tcrtJum,noncftacccifbna, li- 
cutnccutilc Saluianum, per 
caqucdiximus libro i.quafft. 
4.fub num.yultra quod, ftan- 
tcdjuciiitatc rationis, dequa 
in fbluuonc fecundi obitcti 
iftud acceff rium n< >n potcft , 
ncc dt bct in humfmcdi cafu re 
gulari a piincipali fccuhduro 
pra»didta & licct a y riru ipio 
noneonfiftat, ubi contra<ftus 
cft nullus, nec cx eotran*fera- 
tur poiTcffiojtamcn vbi ab ini 
tiofmt ualidus,con0itu[u 1< rti 
turcrTtclum, quia pwwus 
opeutur nullitas a princ ni", 
quam cx poftfaclouvJ rcfolucn 
dum poflcffioncm, prout fic rc 
fpaudeiOfcitc. in dccif. prjdi- 
cTa 58.num.S.6citaciicitpfoce 



nojfntefchtto 

dcrcDodt.Bal.ind.I. cxrefta- 
mcnto. 

1 Vltimo no offcndit Do£r. 
Bartol. quia potius confirmac 
hanc pofteriorem partem,du 
diftinguendo dicir,quod prcca 
riu tollitur folutione, uci alias 
fublato contradu dc pattmm 
confcnf u , fcd pcr pra?f criptio- 

3 ncmfublatahypoihccauaf ad 
huc durat conftiturum , prout 
hanc diftmtfrioncm reccptio- 
nem rcccptam , dicit AfTIic. 
vbi fupra citatus & Tiraq. in d. 
Iimit.29. num.tf. &7- 

Ego vero, praf.it is non ob- 
ft5thSus,pcrlifto cum commu- 
niopmionc, &dico, pra?fcri- 
prioncmdcccnnalcm in cafu, 
dc quo agitur,habcTcIocu,fiuc 

$ crcditorhabcatbonatgcncra 
litcr obligata cu claufula Co- 
ftitutfjflue non, pcr iura,& au- 
thoritates Jatius deducras in 
prarcedcmi quarfiionc, quibus 
addo Dcc.in c.cumintcrdccx 
ccpt.ntim.2 3.&: Kol. conf.7^. 
num.7.Lb.i. 

Eauci6,(;ua?ineontrariuni 
dedacuutur , mtdJigo proce- 
dcrc,ubi crcditor ^git remcdio. 
l.fin. C. dc acqu. puff. proptcr 
claufulam Ccmftitutiin inftru 
mento at pofitaro, qua uo ob- 
ftante,fidcbkoi aliquam par- 
tem bonurum obligatoru alie 
nauitintcttium,p.tcft,ca aue 

carc 
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t&rc reme dio d.J.fi.quod quidc 
lorcmcdjfiduratf $ annosxxx. 
quia dc durat condiclio cx le- 
gc 1. 1 . C.de condir. cx L ut per 
AtThc.ubifupraciturum nu.<5 
&' in njstcrminis 
cTiorescxaduerfo 
%endds eflc prour uereioquu 

rurinhuiufmodicarujccusuc 
ro , ubi ci edtor non cxpcritur 
rcmcdio |.rj. fed tanturn hypo- 
rhccaria a^Wnc, ucl Salui.-.no 
tntcrdi<5io,quo caiu nf n i cpc- 
r;turaliquid immutatu sn ina- 
tcria pra?/criptionis,cx: propte- 




ccdo a fupra firm ata conclufto 

ne r ' -- •- 

ARGVMENTVM. 

■ 

• • . * + * ■ 

Exccptio ftatutarie pra?fcriptio- 
nisintroducfo-contra crcdsro- 
rem negligentem , anobflct 
agenti hocrcmcdio. 



S V M M A R I F M. 



t: 



Ptdfcriptio sJtttuUrU eompr*. 
hendit etiam creditorem hj- 
pot hecarium 



tra debitorem,cenfetur e>tam 
tnterrupu reJpecJn vtiits 
cJtoms^&nu.?. 
^cjtone perjonait fub/ata per 
prM/cnpttonem , durat tame ' 



cil 5 utpcrDcc.in].i.fT.dc riy. 

& iftud extradcntesdkjt 
Arr/fc.fcpius citatusindirtadc 
cJij^.num.^.inprincJibcnc s 
aducrcatur, fiquidem ha?crc- 
mediadiuerfa funt, &habent 

diucrfamnaturam,namhypo- 4 Statmum /oquensdec 
thecana,ut diximus, pr*/cribi non complhedtt eumquih^ 

*ccemannorum 3 &perujgin- j StAtutnmloauenstncafu fim^li 

nnter ab cntcs , Remediu uc- «,„ mtZntJ&St 

o!.fl.C dcacq.pofl.prcfcribi- p^hendtt c*fumm)xtum 

ti.rpcrfpatiumtriginta 5 undc Ltberatto reltcJ* i rZ^l 

qucm;;dmodum prodita funt 
^iuciia rcmedia , ita proditc 
funt dnjcrfx proujfioncs . 

Ncc G rntianus firmat hanc 
Jimit3tioncinlococitato ; fcd 
obit<r tan^itpunc^um,&:Hic. 
nto non cit uisfacicndain eius 

doc<trina,cxquibuscgpnonrc 



Qmntbusfitisaetntortbtts^om 
comprahendtteum, qut ac/to 
»erc4ltcon*e*irii>otetr 




Bb 
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^grRoxima eft qu«- 
ftio , an prxfcri- 
ptio indudca pcr 
ftacucumcocrane 
gligcntcm pcrcrc fuum crcdi- 
rum comprchcndat quoqj cre 
ditorcm, agentcm vtili Saluia- 
no interdi&o aducrfus rertium 
poiTeiTorem, & porro affirma- 
tiue rcfpodendcto videbarur, 
quia ftatutum loquens de crc- 
dicore, comprchcndit etia crc- 
ditorcm, habcntem f hypothe 
cariam Bou. dcftat. Vrb. praf- 
fcnpt.gloniiy.numc.^.hinc 
Dec.m cap. intcr fub num.49. 
dc cxccpr. dicit, quod tale fta- 
tutum afficit eum , qui non eft 
vfus hypothecariacum potuif 
fct dc laciH rcmouere impcdi- 
mentum excuticndo dcbiro- 
renviuicojiiddicac Alcx.con- 
fiLs^ijb.j.infin.eademenim 
rano militare videcur in quo- 



lis j quiafecundum eum jTnic^ 
cftaclto, & pcr confcqtiens p3 
ri paiTu ambulanr , & ad impa- 
rianonitidrcantur . . 

Ccterum viderur poriusne 
gatiuc rcfnlucndum, ad qtiod 
dicendum fuadent mfrafcrrpta 
fundamcnra , & primo lubl ta 
adione perfonali tper prarfcri 
ptionem , durat ramcn hypo- 
thccaria,a qua ipfum Saluianu 
fumic viresjlfcct cnim apiinci- 
pio non poflu conftitui hypo- 
thccaria imcpcrfonali, l.Iulia- 
nusjff.del.^. Icg.2. C.fipjgno. 
conu. numer. prrun.fcc. non 
fucr. tamen fcmcl conftkuta 
potcft /eparari a principalt Bar 
tol.in Ieg.nVeruuor obligari in 
princip.fT. dc fldeiuiT. Rot. Ro- 
ma.in noui1T.diucrf.decif.2tfA. 
nume. 3 ,p3r. 1 . & declarat Ne- 
guf.dcpigno. rf.par.memb.a. 
n. 5 . vbi rradir ifrud pro regula. 

Secundofacir, quia itatutLr. 
gcneralitcr Ioqucns de crcdi- 
torcnon comprehendit eum, 



• — — - _ 1 1 — " 

cumquecredjtorcctiam largo 4 qurt rcali atfhonevti potcft, 

fumpto vocabulo, atrcnra fta- eo quod flatuta rccipunt ftri- 



liiti difpofitione, & hdt ad ,p- 
pofitum dovtr.Barto.in i.cum 
q u i s , $ . f 1 qi 1 is pro eo,n um . 7 . ff. 
folur.vbi dicit, quod fi crcdttor 
interrumpit praefcriptionet re 
fpedu atfionis Jircttcconrra 
iplum dcbitorcm , intclligittir 
etiainmurrupta rcfpc&u yth 



ftam interpreratronrm,rdI.jr 
$. ha?c verba,fT.de r.cg. gelhcii 
vulg. & econuerfo dt b:tor,no 
dicitur quireali atStionccoue- 
nin pot . glo. rn I.crcditores,rT. 
dc verb.ftgnif.§. 1 .inftit.de adt. 
quo loci Bald.in gloff. fi.infcrc 
ad vnum noubiic di&um, & 

dicic> 
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«ficir,quodqui per ftatutueft 
exclufusa petendo fuumcre- 
ditum infracertumtepus, non 
dicitur exclufus ad pctcndum 
illud quod eft fuum,& cum fta 
tutum firodiofum, dcbctrc- 
irringi, & non ampliari,vt tan- 
tum opcretur in vno cafu,hoc 
cft in pcrfonali a&io ne, non in 
renli, c3p.0dia.de reg.iur.in 6. 
nc ftatutum lardat ius commu- 
nc,l.(cruumhabeo, ff.adMa- 
ccd. cap.cum dilcdus. dc con- 
ftit.1. 2 . C.dc noxal. Alcx.con- 
fil.75.nu. i o.iib.A.Rom. conf. 
328.col.fin.Ofaic.deaf. 167. 
nu. 2 2. & Rot. Rom.in nouiff. 
dcaf.475.par. i.nu.6. 
Tertio vtileSaJuianum dicirur 
mixtum > quia cft m rcm fcri- 
ptum, vtprubauimusfupraq. 
4.I1K1. ftatutum autem,quod 
j loquimr in cafu fimplici f in 
matcria ftri<Sta,& odiofanon 
cxtenditur adcafum mixtum, 
J. fi itafcriptum , in princ.rT.de 
liber. & pofthum. l.vim pafta. 
§. prfcfcriptionem.rT.de vcrbo. 
obligat.ci in termmis Saluiani 
intcrdidi ac prefcnptionis fta- 
tutaria? hoc cbcit Surd. dccifio. 
I74.fubnum. 14.0101 feq. igi- 
tur non comprehendit credi- 
torcm agcntcm tali rcmedio» 
Quartd facit ill icommunis 
Dotforumconclufio,dc qua 
pcr fcrib. in l. Aurclius, §.mc- 



miuir.rf.de Iib. Icg.vbidicunt, 
qu >d teftator,qui Iibcrauitom 
ncs t luos dcbitorcs.non intcl- 
ligitur libcraffc eos,qui retinct 
res propriastcfratoris,exquo 
ifti,nrc ver£, necproprie dicu- 
tur dcbitorcs BaldJn I.fi. Cde 
bon.auth.iud.poOid.nam non 
eft dare creditorcm, & dcbito- 
rem in aclionc rcali Alex. in I. 
1 .nu. 5 o.fT.fi cert .pct .iure me- 
rito ftatutum pra?di&um non 
vendicabit fibi locum in cafu , 
dcquoagiturcum Sahiianum 
magis parricipct dc reali^quam 
deperfonali , vtpcr cundum 
Surd.in d.cccif I74.nume 17. 
argumcnto,l.cuai qu^ritur,fE 
deftat.hom. 

Necauthoritas Eoutj qufc- 
quam facit , nam ctfi ftatutum 
comprchendat etiam crcdito- 
rcm habcntcm hypothecam , 
illud dcbctintelligi, refpecru 
aclionis pcrfonalis, hoc eft vbt 
agiturintcr ipfum dcbitorcm, 
& crcditorcm,quamuis hypo- 
thccarium, fccus vbi non dirc- 
&a aclionc, fcd vtili creditor 
cxpcritur comrapoflcfloreni^ 
quo cafu per raioncs addu- 
&as Ifatutum non afficit • 

Non ctia afficit doftr. Dcc. 
in loco ex aduerfo citato, quia 
Dcciusloquiturin puristermt 
nisiuriscomunisjnec dicit id, 
ad 4110 d allegvitur pcr SurcL 

iu 



Dt *vtih Salutano Imtrdicli 



in diftadccif. iy^nu. io.fed 
tantummodoin coloco, vult, 
praefcriptione non currcre ad- 
uei fus crcditorem, agcnte hy- 
pothccaria, nifi priusfafta ex- 
culfionccontradebitore' quod 
eft quid penitus diucrfum a 
pofitonoftro. 

Minus oftcndit Barto. in di- 
claleg. curo quis, rT. dc folur. 
nam dum dicir , praefcriptionc 
femcl intcrruptam t refpcclu 
dirc&a? aclionis contra dtbi- 
torem , cenfcri etiamintcrru- 
ptam rcfpc&u vrilis aftionis 
bcncdicit , quia quoadiftum 
effeclum id totum rcfultat in 
fauorcm creditoris , vtfcmel 
inrcrrupta pra?fcriptio pcrpc- 
tu6 durct intcrruptio, vt pcr 
Abb.i n cap.illud. de praefcripr. 
&per Ror. Roman. in nouilf. 
decifionc 8 .partc prima , nu- 
mcro iccundo , non tamcn c- 
conucrfo tcnct conlcquentia, 
quod praefcripta dsrccla a&io- 
nc, cenfeatur c;uuquc pra?fcri- 
ptavtilis,ucc Bartol.hoc 
dfdt,quiacx /upra- 
diftis fatiscon- 

ftat,diucr- 
fam 

roilirarc rationcm 
merito.&x. 



ARCVMENTVM, 



Excep tio meboramentorum 
an i mpcdiat lromiflio- 
nem in hoc rc- 
mcdio. 



SV MM^iRIV M. 



1 KMelioramcnta,tsui allcgat$r$- 

baretenctur. 

2 Lftleltoramenta iuHiftcarc non 

folum oportet ^fed etUm rem 
tami mcltoratam ejfe. 
j Mclioramenta plurtbus modis 
tujiificantur. 

4 Mcltoramcnta dcbentrcfici illi^ 

. qni emit rem aly obltgatam, 
Jieuincatur. 

5 tMettoramenta an impediant 

immifsionem in Saluiano in- 
tcrdtcio. 

6 Melioramenta pofi %nt etiam op- 

poni poji condemnationem , 

& impedittnt executionem , 

intclligetamcn^ vtibi. 
f KMclioramcrtta funt in primis 

reficicnda ji ita per fcntentia 

dcclaratum extitit. 
f Hcliorametacompenfandafunt 

cjtm frufitbus pojllitcm con- 

teflatam fcrceptis. 
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QVAESTIO XXHII. 




£3 V*ro vltimo , 
an meliorame 
ta poflint, vel 
valeant impe- 
dire cxccutio- 
nem in Saluiano interdi&o 5 
fed prius iJlud non eft omitte'- 
dumin praxi, quodquidicitfe* 
cuTc meJioramepta probare tc 
neturf R t.Rom.in nouiflf.di- 
uerf. 398.par.i.numc.4. Me- 
noch.de rccwpeiand. poiT. re- 
med.15.num.51l7.Ruin.conf. 
i j7.t>um.8.lib.i.Peregrin.dc 
fideicororn1ff.art.50. numc.i. 
& noui/fime Ch.u t. dccif. Ia- 
nucn.72.nume. i.cum ahjs ibi 
rclatis, & hoc adto vcrum cft, 
quod fi poiTcflor ea non fecc- 
rit , fcd ab cius authorc facla 
fuerit,tencrcturhocidem pro- 
barcadcffci5rum,vt pro cisdc- 
turrctentio, fiquidem melio- 
ramenta tranfeunt infingula- 
rcm fuccciTorcm , ctiam finc 
ccflionc, quta cmpra atquc etf i 
mata cenfcntur, eft tex.in leg. 
hociudicium,§.impendia.vcr- 
ficu.fcd fiis.rf.commuu.diuid. 
Alexan.in Lqui cxceptionem. 
§. f: pars. fl.de condit. indeb. 
Neguf.de pigiik par. 5. memb. 
4.num.vlt.Rot.Rom.vbi fu- 
pra num. 2.& decif. 312. num. 



4*t£XXtUL /#• 

5.par.2. & Moderni Maccrat. 
tariar.rcfol.libro i.rcfolu.22. 
num.4, 

Secundd non cft pretcrmit- 
tcndum , quod non fufficit li- 
quidari mrIiorament3, & pro- 
barc,fui{fctantum expenfum: 
fcd ctiam oportet iufttficare, 
quod ca restantum meliorata 

2 fuit t hinc , fi expenft fuilfent 
fcuta centum,& res tantum in 
quinqu.iginta fuiiTet meliora- 
tJ,non nifi quinqunginta debe 
rcntur, & ficduocopulatiue 
rcquiruntur, vt fit loctisrefe- 
clioni.tex.cftcum gl *if.inl.in 
fundo. ff. de rci vcndic.cum a- 
lijs addudis pcrNeguf.dcpi- 
gno.in loco fupraciuto,nu. 
1 1. vbi adhunc effc&um mo- 
nct Aduocatum in praxi,\ t fit 
cautus in capitulando, quem 
quoquc fequutus eft Rot. Ia- 
nuen.vt pcr Chart.in d.dccif. 
72.1111.13.5«: 14. 

Tertid illud prsecipueeft a- 
nimaduertcndum, quod roc- 
lioramenta probantur pluri- 

3 ' bus modis t pcr tcftcs inquam, 

vt per Put.decif. 474. hb. 2. & 
alios modos , fcd pra?cipuus 
moduseftille, quod eligantur 
cxtimatorcs,& pcriti doSri- 
nacft cclebris Bart.in l.fi quid 
cx Pamphila.ff. de lcg.2.Bar- 
nab.Cornaz.deci.Luccn. 181. 
Put.dccif.474.infin.ck 471. 

hb.2. 
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!&.2.Chart. vbi fupracitatus, pediatimmjffionem inhociu- 

numero 2i.&commu iemcf- diciopoffcflbrio, brcuiterdi- 

fepraxim, teftaturPlo. dcin ftingnenduro efleputo, quod 

Irr.iur.$.fin.num.i£. Aut mclioramenra probata 

Quarto Ad rem noftram il- funt tantummodo in gcncrc, 

ludcftomnin6mcmoria?man ncpe,quia vere coftar, cafada 
dandum , quod poffidcns rcm 5 cflc, t ied dc quantitatc praxi- 

alceri hypothccatam , fnnca scnonapparct, necliquidata 

fecit mchoramenta vtiqucilla fuic, Autde cisconftat, non 

rerineripotcftdonec reficeau- folumingcncrci fedctiamin 

4 turquatcnusrcs t fa&ailtprc fpccic, & de eorum valorc. 

ciofiorjcx ea communi Do<5to Primo cafu , exceptio mclio- 

rumfcntenria, quod vbiquis ramcntorum , non impedic 

poflidetrcm inreproprijdomi immiflionem , fcdmediacau- 

nij , quamuis aiteri reftitucn- tione fuccurritur pofleflbride 

daro,&rex eabonafidc perce- lllis reficicndis faftaeorum li- 1 

pit fru&us, dcducit tamcn mc- quidationc per text. in 1. ftatu 

Iioramenta,ncc computat fru • liber. dc ftat. liber. & per noc. 

&us perceptos in fortem , vc pcr Alcxan.in 1.4.$. ait Pra?tor 

communitcr tradidcre noftra- numcro a.tf.dc reiud.quod ed 

tesadglo.in l.emptor. ff.de rei roagis diccdum cftfidatusfuic 

vcndic.in gl. >f.magna ad fi.Ne terminus ad liquidandum . Sc- 

guf.inlococitatulubnum.12. cundo vcrocaiu, fufpcnditur 

laf.in l.domus numero 2. & z . quidcm immulio doncc ca vf- 

rf. deleg. 1. vbi coetcri fcribb. quc ad obulum refundantur$ 

Rot.Rom. in nou1fs.dccif.24rf tunc enim pofleflbr habet re- 

par. 2. latd profequitur Pcre- tentioncm, donec mclioratio- 

grih. dc fidcicomilf. artic. 50. ncs rei rcficiantur l.Paulus.S. 

iub numero 64. & Couar. va- fin.ff.dc pigno.i.il in area.ff.dc 

riar.rcfol.capit.8. numer. 3. in condit.indebiti not. communi 

fin.lib. i.talia cnim mcliora- terdoa.ml.ficumfortcm§.fi 

mcnt3 fa&a per tertium pof- ccntum,ff.co. & firmatum fuit 

icflbrem , non funt obligata in illaRom.domus. Vcneris 

cumipfarc, vt ibipcrNeguf. 8.tebruanj ilo2.coramlllu- 

num.18. ftnflimoU.PamphilioBcnint. 

Modo fi quaeramus , an cx- decif.7 2. nurocio 5. Put. decif. 

ccptio mclioramcntorum im- 47 i.hb, 1. Couar. var. refol.iu 

loco 
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Ioe« dtato fub num, t . Am af . 
dccif. March. 23. Pcregrin. in 
di<fco art. 5 o.nu.8 1 .Rot. R> • m. 
diucrf.in nouils,6<;9. nume.i. 
& 2.par.i.vbidccoinrouui,& 
dccil. j 1 2 .par. 2 . & iteru dccif. 
1 1 r. pait. 3. Gontard. dcmo- 
mcnt.p01Tc1T.quarft.24.nume- 7 
ro io.cum fcqu.& poftrcmd 
Chart.vidcn. dccifJanucn. 1 
vbi ad partcs , articulum difcu- 
tlti cx quibus cognofcimus, 
hanc cfTc veram, &commtl- 
ncm diftincTionem, aqtu in iti 
dicando non cftrcccdcndum. 

Etlicct ctiam poftcondcm 
nationcm huiufmodi exccptio 
poffit opponi adimpedicdam 
6 cxccurioncm,t co quia non 
impugnat lcntcntiam pcr ca, 
qua? dicit Barr.in l.infundo, ff. 
rci vcndic. numc. 1 6. Rip. in 1. 
vbi purc §.qui difl ralu r.nu m. 3 
ff.adTrebcJI.Tiraq. dcrctradt. 
conu.5*7« numc. 14. tameml- 
Jud non pr^cedit, vbifiutda- 
tus rerminus ad liquidandum, 
fiuc ad probandum , quo non 
obftantc mclioramcnta non 
fu< luntiuftificata , vclfaltcm, 
nonnifi in generededu&afue 
rc, ita lntellexific vidctur DD. 
dc Rota in d.dccif. 6 5 g . par. 1 . 8 
cVdccf.i i2.par.2. &Put.dc- 
cif.47 1 .!d fin. Iib.2. tunc cnim 
cautio dc rcficiendis mdiora- 
rncntis fuccedit loco folutio- 



jtofkXXntl Vif 

nis , vt confiderat Put. d. dcciC 
47 1 . num. 4. &V 5 . nec interirm 
retardatur immiilio Char.om 
nino vidcndand.dccif.i 5. nu- 
mcro 19.20. 

Si vcro mdicatum CKtit:fTct 
pto relaxatione maudati folu- 
tistamcu mclioramctist tUnc 
prius mclioramcnta tiTcntre- 
ficicnda, & fi ingcncrc tantum 
fuiffent probata,adco quod ta- 
li cafu non ctiam furficcret ob- 
Jatio cum fiddufTorc,quia con 
ditio dc folucndo non poteft 
implcri pcr*quipollcns,fcd fo 
lum pcractualcm folutioncui 
dJ.itatuliberrT. dcfht. libcr.& 
ita fcnfcrunt Ncguf. plurics ci- 
tatusfubnum.io. vcrf^.con- 
clulio Percgr.ubi fupranu.Sa. 
& Capic.dccif. 17. nu. 9. nam 
cum fcriteritia fucrit prolata 
perablatiua abfoluta , folutis 
melioramentis, vtique faciunt 
conditionem J. ab cmptionc, 
rf. dc pacl. J. cuiclis , ff. dc euic. 
Olaf.dccif. 145. nu.£.& Surd. 
dctif, 2 r'8.num.i i.igiturcon- 
ditio illa debct implctiin for- 
ma fpecifica . 

Vbiaute litc pendcntcpof- 
fcfTor'intcrim fruclus coiligif- 
fet, hi compenfandi t effent cu 
meliorationibus, ut per Co- 
uar.citat.incap.S.num.3.in fi. 
quod c[ placuit noujiTim£ Bar- 
tio dccif. Bononienf. 124. nu. 
C c vltim. 
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vltim. & idcra diccndum efler, fcnt , ca qu od tuac poft litcm 



fifuiflct conccflarctcntio pof- 
fcflbri pro mdiorationibus , 
nam t ra&u tcmporis colligcn 
dofru&us, nonfaccrct luos, 
rrifi pro rata mdioramcnto- 
rum, & ob id computandi > cf- 



contcftatam dcfinit cflcbonae 
fidcj po flt flor, pcr C3 qua? dicic 
Pcrcgr. in d. art. 50. num. 68. 
rcprobata opinionc Guid. Pa- 
pa? qua?ft.4^6. alitcr fcntien- 
tis. 



TRA- 



TRACTATVS 

DE VTILI SALVIANO 

INTERDICTO 

AVTHOKE BARTHOLOMAEO SCAPFCCim 
F*tntioT\4uenn<ttcn(i l. V. D. 

■ 

Liber Tertius. 



ARGVMENTVM. 

Appcllatio an dctur in Saluia- 
no jntenft&o > plcne 
. difcuntur • 

■ ■ 

SVMMAKIV M. 

i AppclUtio admittiturinpojfef 
forio dc iure canonico . 

3 £*od procedit, ettam adefpfJu 

fujpcnfiuum. . 
$ AppclUtiode iure ciutli prohi- 
bctur in quoltbet pofiefforio. 

4 InpoJfeJforioSaluidrii fitcxecu- 

tto non obltantc dppelUtio- 
ne. 

5 lllud tdmen non proccdit\fi fuit 

inhibitum a Iudtce ad quem> 



quo cafu cxccutioefiet dtten- 
tatd. 

Appcli.a 10 in pofi tjforio prohibe- 
tur fecundnm confiitutioncm 
Marchid. 

Sj*odhabet /ocum^ctiam adef- 
fecfum dcuolutiuum^ contrd- 
rium } num.S. 

Conltttutio Aegidiand 5 prohi- 
bens appelUtionem inpofief 
forio , recipitinterpretatiohe 
pafstudm de iure communi. 

Conliitutio Acgidianafatis opc 
ratttr dumprohibendo appel- 
Utionem in poficfiorio redu* 
cit nos ddtcrminos iuris ctut- 
lis. 



Cc 
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fr*f /tK StiuUnofaerciifl* 



QVAEST. I 




fiduobus. §. fTn. de appefl. vbi 
not.Canonifta? ,& idcmcflrt 
drccdum in tcrrismediatefu- 
FRTVRtan- biedis Sedi Apoftolfcr , vtr 
demfcntenti^, per Conr.md. Jimir. nume. 
a qua trmlro- 10. ?mpIiar.do fiibfiji 2.r; m 

qud ad cffcorum deiio1iiriuu% 
2 Cjuarn quoad erTetf um t fufpc- 
fiuum,vtibiptr<um. 



tiesprouocarer 
folomissVndr. 
pluricsin forohrfaatum fu t, 
an abhirufmodi ferrcnraap- 
pellare (ir pcrmiflum,& Iicct 
inatma faris fit ™}gar<sf >rtaf- 
fe tamcn ab ommbtiS noncft 
inrcllcctu. Quare difhncle pro 
cedendo, ne amplms fupcrht 
iocus dubtandi, tria mraiiint 
difttngutda, & confidcranda', " 
primoius Canonicum^ fccun- 
doius Ciuile, tcrrioiusconfti- 
tutionis Marchia:. 

Quanrum attinct adprimfi, 
omncs fcnbcntes conueniunr, 
cjuod a fcntcnria latain mcro 
l poflciTorio, appclJari t potcft, 
v t in Saluiano tradit Ncgufan. 
de pigno. X.part. mcmb. i .fub 
num. 3 .vbi allcgar concordan- 
res Abb.conf.5 c.lib.z.iu prin- 
cipio latc piofcjjuiiiif Cont. 
adJ vnicam,C.dcmom t nr. 

intcrd.par^.cap.i i.nume.4. 
vndc ob id i:i tcrris Fcclctias 
circumfcripta Conftituuone 
March*a» , procul dubio eiTet 
feruandum ius Canonici«n.c. 



Torum contrarium ftatu- 
tum eft de ii; re ciuili,dc quo iu 
re ptohibiia cft appclJatio in 
qjiol bct poftcfforiojd.f.vnica, 
C. fidcmomem. prjff.necin- 
tcritn rctardaturexccurio fen- 
teW 5 fecundu magiscommu- 
ricm opihioncm , de qua pcr 
Amar. dcaf. Marchia?, 1 5.nu. 

in Saluiano Bar.tn I.pri- 
ma,nun»e.4. fT.dcSalu.inicrd. 
Alcxand.conf1l.73.num. xr. 
}ib. 5; . Caputaq. decif. 1 4 1 .par. 
3 . Thcf.decif. Pedem . 1 7 5 . nu. 
2 t Menoch. dc adipifc. poiTtff. 
vbidcCommuni rcmcd. 3.^11- 
mc. x86.R<>t. Rom.innotufs. 
dmerl.dccil^. num.3. par.2. 
Rolan.conI.14.num.! i.lib.i. 
Cont.in diir.!.vnica,limir.i4. 
nu. 10. cum ibicitatis Moder- 
nide Salujano,part.3.cap.i 1. 
nume. 2.& nouiiTimc Srcph. 
Grar. DocTor non mediocris 
d. cliina? , nec fpernendus,dc- 
cif.Marchia? 204.numc.i. vbi 
lub nume. fcq. dxit ob id, nort 
clfc diffcrcdamcxccuuonem, 
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»€C poflc dicx dc attentatis (i 

4 fut t ' xecutioexdiciis pcrLa 
ccllo.d: aitcnt.pendtn, icm;u 
adai pcU.numf.27.cV 39. re- 
piobata opjnmnc < jrati,ahtcr 
fentiuir! vuli fuiflct inlnbitum 
per iud;ccm ad quem , quo ca- 
fu fupcrlcdcda cflctexccutio, 
nc lubiaccnt vitio attentato- 

5 rum, t potcf t cntm de fauli co 
tingei c , quod caufa cx aliquo 
cap:tc fit crfc^ta appcllabillis, 
vcl polldf >num /it mixtum, 
vcl fcntcntia fit notorie iniu- 
fta>& ob id non mcrcatnrcxc- 
cutionidcmandjri, cuiusco- 
gnit»o no pertinetadiu^icem 
aquo.-fcd adiudicem adrjue*, 
ca proptcr fupci frdere intcrim 
in cxccutionc, eit lani confilij, 
doncc de prcdi&is adhibita fuc 
ritcognitio , vt non inclcgan- 
tcrdcclarant Modcrni deSal- 
uiano,par.3.cjp. 1 i.jJias,fifie 
rcrexccjt.o , chrt rcjocanda 
j n i m 1 ftio , & coloni cic^ cf- 
fcnt m pnftmum ftatum repo- 
nendi , vt dcclarat Amar. de- 
cif.Marchia? 30. nu. io.&n. 

Rationes autem, quarcin 
p r flefTotijs non dctur appclla- 
liOj hic aJircr non traii!cr;bo> 
quia iati us h a b C tu r a pud C6t. 
in dicla l.vi:ica,in prima ratio- 
nc dubitandi, & pcr Bcntot. 
dccn.17. jd qucm remifillefuf 
fkiat lcctorcm. 



Sureruenit poilremocon~ 
fticurio Marchi.i: Anconitanc/ 
qua prolubitum eft,voceap~ 
pcllationistcmitccreinpoifc^ 
f ri< »,vnde quemadmodumd* 
fpofinolegis vnicc procedit in 
quol.bcr poflefforiOjCtiam plc 
nario, vt not. Bart.in L2.11U.3 . 
& 4. ff.dc appei. recipiend. ck 
eftcomuoiscx rclatispcrCo- 
uar.in regula 44.ii! princip. ita 
pari ratione Aegidiana intrar, 
& locum habctin cmolibct mc 
ro pclfeflorio, & ycz confe- 
qucnsctiam in Saluianointer- 
dicto Panf. conf. io8.nu.i 1. 
Bcnint.indicla decif.i^Jnfin. 
R- t.Rom. m nouilf. diuerf.de- 
cif.io2.num.4.par.3. Iib.4.& 
dceif. 66j.cadcm par. hb.3.& 
Mched.dec6fl.decif.5.Quam 
conflitutionem paflim fcrua- 
mus, & qua» cxtenfa fuitpcr 
Paulum Tcrtium ad tcrras Ec- 
clc(ij?immcdiate fu biedas,vc 
pcr Cont.indi&alimitationc 
3.nu. iS.pcr Dominosde Ro- 
. taia nouuT. diucrf. decif. 181. 
par.3.1ib.2. vbifubnum.vlt.di 
cunt C3m coflirutioncmquo- 
que feruari, in Curia Romana, 
intantumque illam proccderc 
dicunr,vt ncc prouocarcliccat 
7 ctiam ad erfe&um tdcuoluti- 
uum,quiacumcontincat iuris 
iamconccffi extcnfionem, vt 
vidcatur aliquid addcrc iun co 

muni. 
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*De Vtili Sdutam Interii&a 

muni ,& neomnino rcddatur moment.poflefT. tollendo 
liipcrflua intclligitur , vt abfo- 
lut c probibcat appellationem, 
ctiam in cafu alias a iurc pcr- 
miflo , pcr do&rinam Bald. in 
1. 2 .C.de appcll.prout fic illam 
conftitucionem intcrprctatur 
Ncguf.dc pign.8.par. i . mem- 
,bro fub num. 3 . qucm fcquicur 
•Benint.incitatadccif.17.in h. 
& Riminal.Iun. in cijfdcm tcr- 
.mini$conf.354. numc. 4.6V y. 
lib.4& Surd.dccif.Mant. 1 64. 
nume. vlc. & idem Menoch. dc 
adipifc. pofleiT. rcmcd.^.num. 
775.infin. 

Qciicquid tamcn fentiant 
Do&orcs fopracitar i, coru fen 
tentia non vidccurprobabilis, 
quiaomiflb, quod illaconfti- 
S tutia rccipic t inccrpretationc 
palfiuam a iure communi lccu 
dum doclrina cclcbrcm Bart. 
ml.omncs populi. tT.de iult.& 
iur.& potius ftrictam,qu3m la 
tam fignificatioiicm patitur , 
fjuorcappcllationisjvtuifimi- Plurcscafusrefcruntur,tnquibus 
)i Cflccmphficat Thcf. dccif. 5 3. nonpotcft daii dc Ac&diana, 



bisobftaculum dcmedio iuns 
Canonici , quod in poffdTorio 
pcrmittebat appellationem,vc 
didrti fuic in illa Tiburcina Ca- 
ftri, vtpcrVeral. dccif. 223. 
par. i.hancq; dcclarationcro a 
taquam vcram, & probabilcm 
fequuti fimt Modcrui dc Sal- 
uianopar.3. cap.io. nume.7. 
cx8.cV?.c)uolocidicut, quod 
ufus , &. praxis aprobauit hanc 
partcm , ut ctiam tcftantur ad- 
dcntcs ad cam colhtutionem, 
& ut ingcnuc (atcar, nunquam 
dehacrc uidiin forodubitaii, 
& controuoiiam ficri , duin 
patroni caufarum obtinucruc 
eikctum cxecutionis fcnten- 
tiae: ftd ftatim progrtflihwt 
adoblcruantiam tcrminorum 
iniplo poilcflbno abfquc ali- 
quaoppcfltione. • j 

.1 

ARG VMENTVM. , 



&infpecie Acgidianae conlh- 
itutionis C >nt. nd jplam Acgi- 
dianam qujtlt. i.Ratiotamcn 
ponderata pcr Do&orescita- 
(Cos,valccurctlf2tc»cum comti 
. iCtftioiatis > (urHcicn.ter<iuc ope- 
rcturco xjuod rcducat no$ ad 
9 ccrminos t iuris ck uis,hoc cft, 
au tec niiuuij . vuicjt: , Cinic 



con&turionc 111 ucih 
Saluiani Inter- 
di&o. 

Acpdutt* CflitUttt) q**pr$ki- 
bet ,tf>pclUsso»m jn pvfscjfi - 
rtfS> tton htdttt Uctsm-i vlti 

con- 
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a.m. 

H*1tdt denotoria itnuffitis. 

2 Notorta imujlitis , quttlis cffe 

debeat , vt non pofsit dari d. 
agidtana. » 

3 Notorietas iniuftitia , qu.tndo 

dcducitur ad impcdtendum 
mifsionem in pofscforiofolct 
committi cumcUufula^qua- 
tenus fit locus agidian*. 

4 Caufa dux quadocompltcnntur 

tjuarumvna eft appclUbilis> 
altcra non , inducunt mixtu- 
ram. 

5 Vcrbafcntenti* funtinfptcien- 

d* , vt caufa dicatur appella- 
bilis.velnon . 
4 Sentcntixtftt* condemnat adli- 
bere dimittendum remjndu • 
eit mixturam . 
7 Egidtana conflitutio , non habet 
locum inter perfonas Ecclefia 
Jitcas^ nec mtnus in bonis Ec~ 
clejiafiicis . 
i Scntcntia , qu* condemnat ad- 
fruclus^ expcnjas. & intcref 
fc^ inhac partc efficiturap- 
pellabihs . 

QiVAEST; II. 

££j Icerproreguki' 
confbtuattory 

appcliarioncV 
fulpenfiudnr,! 
n6d ri inpof 
lcforio Saluia^ 
ni, ut firmauimus fapraquae*: 




Jgtuftlo H. i •* 

ftioneprarcedenti, tamenifta 
conclufio pluribusmodislimi 
tatur, &fignanterlimitatur, 
ut primo non proccdat, quan- 
do fcntentia praefcfcrt notoria 
iniuftinam,tuncfufpendituril- 
I lius effcdusf vtper .\mat.dc- 
cif.Marchix i j.num.?. & io. 
tunc non poteft darid. Aegi- 
d?ana confticutio , vt rirma- 
runt alias Domini dcRotain 
nouifl. diucrf.decif. i ?.par. 3. 
iib.2jui. 1.0V 2.0v.' i."> pluribus 
caufis fcquuti fnnt hancdccla- 
rationem, & pra-ciinicinilla 
Bononien.acrcratoiumde.Sa- 
batinis,quam habcinus imprci* 
fam in tracl. Mancin.de iura- 
mento.par.2 .art. 1 .nurn. 59.fi 
cniminhuiuitrodicafu noda- 
ruurprouocatio Jaltcm pcr- 
miiterctur implorari omaum 
iudicisex a?quitate, J. fiMc- 
uiu, & Titium,rT.fi ccrr.pct. nc 
ienrentia tam notoriciniufta 
cxeqacrcturA* ne quis cum ia 
ctura aliena indebitclocupie- 
tarctur. Bald.conf.141. nura. 
7.1ib. 1 . Abb. rri cnp. riouir,nu. 
5?.dciudic.cVBero.in cap'cum 
quis ? num.38.dc rc ftit. fpol. 

Oiceretur 3titem conftare 
denotonainiuftitia,vbicxcif- 
de aclis non iuftificaretur f vcl 
non funtprobata cxtrcmauel 
ex aIij«?,rjuxcoiligriturcx pro- 
ceiTu,\ t m ditfa dccif. Ma hcirfl 

fupra 
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fupca relata , clanus habetur 
fubnum. 69. 70.71.8c mclius 
pencs Cefar.de Graf. dccif.t 6. 
nu. i^.deprobjt.&derciud. 
decif, 1 3. numc.9.& 10. $c dc 
folur. decif. 2 . num. 5 . 6.J.&. 8. 
valetenim buiufccmodi confc 
qucntia.noniuftiricaturfcnte- 
tiacx acris rgittir eft notor&tn 
iuftaPut.dccd. 284.110.2. Rot. 
Kom. intcr confiiia cnminalia 
Exccllentiflimi Farinacij inor 
dine dcci(.84.nu.7.tunccnim 
ccflat ratio calumnia? in pro- 
uocantea fcntetia latainpof- 
fcfll>rio,& ccoucrfo cifiat pr$- 
lumptio iuftuia?,quje ontur cx 
ipfa iententia, \ t benc dcclarat 
Cont. ad I.vnicam , C.dc mc- 
rocnt.poflcftlimit.non3,oum. 
14.& ij.vbifubiuifn.S. diot, 
c>pus eile, quod iiuu(titia,qua: 
dcducitur aducrlus fcntcutiam 
lit patens, & clara, ncc ahqua 
onufcationc poflit tctgiucrfa- 
ri,alias li c flet turbida,vcl con- 
tra cam polkt adtluci qualis , 
quahs rcfpofio , vcl offufcatio, 
intciim lentcntia non luipen- 
aerctur,lrd cxccutioni cflet dc 
mandanda , doncc dc mcritis 
difcuteretur. ad not.pcr Alcx. 
in 1.4.§.condemnatum, numc. 
4. ff. de re nid.nam qui dicit dc 
notona iniuftitia,adcftectum, 
vt impcdiat in.n iflioncm, 6c 
mandatum dcmimiucndo 3 dc 



beteuidentcr probafe inlufti- 
tiam,alias vnaqua?quc offufca- 
tiocolorata, fatis atqiicfuffi- 
cicntcrtollit notorictatcm in- 
iuftttia?,vt not. Angel.in lcg.fi 
pars ,in fin.fV.de pu.harred. & 
Dccius m c- p.quoniam con- 
tranumc.36. dcpr^bat.cv fuit 
latius dcducttim 111 illa Firma- 
nabonoriun \ cncris 29. Apri 
lis 1 5 8 3. coram Iiluftullimo 
Scraphino m manulcript. & p 
candcm Rotam intcr confilia 
ciufdcFarinacijinordmc io£. ; 
num.i.coraui Reucrendiflimo 
P. D. Corduba , & nou;ifim& 
plunbnscomprobat Barz. de- 
cilionc Bononicnf. 7i.numc- 
ro 39. 

Qux quidcm Iimitatio dc- 
fumitur ctiam cx tmuipfiuf- 
mct conftitutionis,ibi, nifi no- 
totieconfhict dc gtauan.inc, 
vt antmaducitunt etiaro Mo- 
dcrm dc Saluiano, par. 2 . cap. 
8.num. 5>polt Rot. Roma.dc- 
ci/.ip. part. 3.!]b.2.&ob idin 
praxi , iolcmus obtincrc com- 
iBiffionctr. , quod caufa huiuf- 
ccmodi notorif iniuftitic co- 
mittaturcum claufula , quatc- 
3 nus fit locus t Aegidianc con- 
ftitutioni,vcl in primis cxequa 
tu r, fi quid excqucndutr»,vt ha 
betur apud Put.dccif.480. hb. 
2.& ita paflim fcruatur in Cu- 
naRomana, vtccfUcurTibcr. 

Sal- 



Lii.llL 

Saluft.infuapraxi. Ji. 2.cap.2^ 

BUm.2<7. 

Sccundo limitatur dicTaco- 
dufio , vt non proccdat quan- 
doin fentcciafuntcomplicate; 
du a? cautx , quaru akcra rclpi- 
ciJt pctitorium, alccra vero rc- 
fpicm polTcflbnum,cunc vtra- 
4 qucfictappcllabilliSjVttcnuc- 
runt Domini dc Roca in vna 
iirmana fpolij prima Iuhj 1573 
coram IUuftrilsimo Blanchcc- 
•o in impref.diucrf. dccif. 323. 
par. 1 . quod eft vcrum , vbi in 
fcnceciaexprimitur caula, qua; 
habct complicationcm cum 
pofseflorio,quocafu pioccdit 
confiIuimBiJ.34i.Jib.i.3lias 
finonfuiflcr facYi expr<flioin 
ipfa fcnccncia, eflct locus Aegi 
diana? , vt habctur irt fupra 
rclata decifione, & alias voluit 
Rot. in illa Tiburtina Caftn in 
Nouifs.dccif.2c<3.par. prima, 
rtcnifT;/icIocus vcl n^nAcgi 
diana?Conft turioniinfpicicn- 
j da f unt vcrba t ipfius fcmcntic. 
R«.*.Rom. dccif.34. nu.p.par. 
2.Amac. infufcnpta dcri£ 15. 
numcr.23.cV 24 poftCom.& 
alios, & nouiffime Mefa. Ora- 
lia.decif.Marchic 74.nun1.vlr. 
npuca,iifuiflcc di<5tum,N. co- 
dcmnandum rflfcad rerticucio 
ncm rr detincndam in caufam 
pig >ris,& hypochccJr,cx i-ui 
bus ycibis <i.cCiccur pronun- 



ciatum in a&ione hypothcca- 
ria , proptcr exprcfltoncm ccr* 
nimverborum,nempc,incau<» 
fam pignoris , & hypotheca», 
vt dcclarat Ncguf. dc pigao.S. 
part.memb.3. num. 24. qucnt 
fcquuti funt Modcrni dc Sai- 
uianopartc^.capic.p. num. u 
& 2.&idem Cont.add.Unica 
Jimit.14. num.i7.omnino vi- 
dendus qucm ctiam aprobauic 
Rot. Anconirana, vt pcr Sccfr. 
Grat. dccif. 52.numc.4.&: efl 
communisopinio, aquanul- 
lus diiTentit, quod vbifcnccn- 
tia continct mixcuram, tunc 
non poccft dari d. Acgidiana 
confticutio , vt teftatur Rot. 
Rom.in nouifs.diucrf.dec. 3 5 £ 
partc pnma, quod cciam diccit 
dum cflct , vbi vcrba (cntenti« 
* condcmnareut t ad hbcre di- 
mictendum, propcenllud ver- 
bum libere,qucd inducit mix- 
turam, cuius cil racio, qu»a no 
dicicur rc*I]bcrcdiniifla, quas 
111 pccicono poccft auocari , vc 
egrcgic dcclarant Domini dc 
Rota 1 n dicta decif. 3 5 par. 1 . 
num.3. &pcr luec, & limiha 
vcrba,icmpcriuduccrctur mix 
tura , quotics in fententia ckct 
CXpretsa pcr nmdum caufx, 
Modcrni dc Salu. cap.9. nu.5. 
& latius fuic deductum iu lila 
RomanadomiibVciicris 5.N0 
ucbns 15.99. coialDuftriflimo 
ud L.Lan- 



Lib. Ul 

ARCVMENTVM. 

Scnrcnrialatain pofTcffotio Sal- 
uiani, femel ct\\ ct j app( Nabi- 
lis, an fcmpcr durct appellabi- 
lis, &anporTk dari d. argidia- 
nain quacunque inftanua. 

SV MM^ARIV M. 

r Aegidtana Coftttutto durut tam 
tn prtma quam tn Jccunda t* 
ftuntU . 

* AcgididBd hdbet lect/m ctiam in 
Jecunda tnftdntU, vbt fuit U 
td prius JententU adfauorcm 
Aei^tj' inde reuocdtur y exeif 
dcm actts ad ftuorcm Acto 
rss. 

i Aedtananonhabct locum, vbi 
txprejfe reuocatur prtmafen 
tentia ad fauorcm Rci priut 
. Jmu. 

4 Aegtdtananen habet locumvbs 
frimd /ententU Utd ddfauo- 
rem Rci , rcuocutur cxnoui- 
serdeduffis. 

QVAESTIO HL 

Sjj^Ji^ Vit prar terca quan- 
fl §0E^ doquc dubitatum 
§3 infa«2icontingen 
tt.mTSC^ tia, anpoflit dari 
«L Acgidianataminprima , <| 
mfccunda inftantia > & quid 



fiprius iata fuit fcntenti3pro 
Rt o,dcindcin fecundainrtan- 
tia rcuocata^an duretnihilomi 
nusefTt&us Argidiana?. Circa 
qtiam quaeftionem, cgo puro, 
aiiquos cafus diitinguciidosef 
fe,6VPnmo tifuitlatafentcn- 
tiaad fauorc Acloris, & Rcus 
appd]aucm>& profcquutus fit 
in lccunda inftancia , partc ap- 
pcllau non opponcce, ncc ali- 
tcr rccIamantc,fcdaJ vltcrio- 
rcm procefliim progrediente, 
A fcratur mdclccundafenten- 
tia confirmatoria pnma?, potc 
rit nihiloniinus dan d. afgtha- 
i nainfccund* tinftantia,quia, 
p^> rcgula traditur, qti' >d * gi- 
diana durat ta m prima , qu »m 
tn (ecunda inftantia,non obfta 
tc quod caufa fcmel crtccla ap- 
pcllabilis , fempcr durct appel- 
labilis, nam iftud dt bet inteJIi- 
gi,vbi cx alio capitc,quam per 
tacitum confcnlum parus,fuc- 
nt cffccla appcllabilis Rot.Ro. 
in iiwinfs. diucri. dccif.2 14. p. 
3. lib. 3. Contard.ad Conltic. 
Acgidia.qua?ft.4. numc.9. v 'bi 
rcfcrr , femper Dominos dc 
Rota amplexos fuilTe hanc opi 
nioncm, vt qtiandocuquc pof- 
iitdari d.xgidiana in quactin- 
quc inftantia, & fcquitur SteC 
Grat.dccif.Marchiar 74. nu.6. 
& in proprijs tcrminis Saluiani 
uleni Grat.dcc.204. 1111.4. & 5«' 
D d 2 vbi 
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>* > bitH&Salu 

*bi rtfpondec ad di&jm regu- 
h m , caufa femcl cffc&a ap pcl - 
Jabiiis • 

Maior tamen difficulcas in- 
furgic, vbi prius lata fuit fcn- 
fcntiaf iuorabilis pro Reo,quc 
ind£ reuocaca fuit in fecunda 
inftantia,A&ore inftante,qu:d 
diccndum in huiufmodi cafu ? 
In quo dubio dicatis, quodfi 
primafcntentiarcuocarur, ex 
cifdcm aifli», & fic conftat dc li 
Lusiniuftitia, vcl nullitatecx 
codcmmct proccflu, quod tuc 
pnrcft criam dari d. a»gidiana 
a t in fccundainftnntia, ratio po 
tifljnum cfle vidctur , quiailla 
(cntctKianon attcnditur,tait- 
quum fententia , nec facit nu- 
mcrum pernot.in 1.4.$. conde" 
natum, ff.d c rc iud.Cotard. ad 
A c gidij. qu*ft.4.numero 
ita procedit dccif. Put. 48 o. hb. 
a.& hc ic decif.Gra t. 2 04. nu- 
mcro 6. 

Non obftat,q<T in iudicijs fit 
icmanda arqualitas interRcfi , 
& Ailorcm, vnde qucmad- 
roodum licuit A&ori appella- 
re , ica dcbcc liccrc Reo a con- 
craria (cntentia , rcuocatoria 
pnma? cap. non debct Actori, 
dcrcg. rur.in tf.I.fi. C.dcfrud. 
& lir.cxpcnf. nam ratio diucrfi 
tatis, qux confideratur inter 
Rcum , & A&orcm , rcddit 
ttiam iuns diipofkioncm di- 



• lnterd$&t 

ucrfam > diucrfa autcm ratio 
militat contra Reum,qua? non 
militat contra A&orcm , co 
quodin Reo pra?fumirurcalu- 
nia addiffugicndum , cuarcef- 
facin ^Aorc , perea, qua?con 
fidcrat Mv noch. dc adipifc. rc- 
mcd. 4. numero 876. vndc cu 
ccffct calumnia 3 fucdamcn* 
ttim xqualitatis , iure mtrito 
fubuertitur > v t not. in I. 2 . 0 
deedic. diu.Adrian.tolI.1. ille, 
aquo, §.fidi£to tcftamento.fr. 
ad TrcbcII. &ftciuntca, qua? 
dicunc Aftl1c.dtci.354. Capcl. 
Tol.quajftio.54.cV Menoch.dc 
arbitr.iud.!ib.2.caf.i?.cVin om 
ncm cafum , qmcquidfic, cef- 
fac obic&um 1 antc notrria 
fcntcntia? iuiuftitia, quap noii 
habeturin aliquaconftdcratio 
nc 3cquc fi lata nonforcc, vt 
perpenfum fuitin ilia Rauen- 
natcn. dc Lunardis cum jllis 
de Cocapanis coram Rcu. P. 
P. Iufto n.Fcbruanj 1604. 
de qua infra, & ir a intelligit 
Contard. in dicta quzftio. 4. 
nuro.7.&8. vbiperaliavcrba 
confidcrar fupra fcriptamdi- 
ucrfitatis rationem. 

Modcranda cft camcn di&a 
confideratio, vc non procedat 
quoties prima fcntcntia fuit cl 
prcfi c rcuocat 3, vcl facla fit c x 
plicita mentio u ulh taus, vcl in- 
iuftitiae ^uo cafu, nonpoffcc 

t darc 



la. m 

3 tdari d. Acgidiana exaliara- 

tionc, quia tametficcr.fLict 
cx h;>clcuus deduc-tis dc inilt* 
flitiai}. fuisfcntcntic mhjlon i- 
nus illa verba,malciv 4 uic.atum 5 
& bcne apncliatiirn , faciunt 
»i*'iiram , & reddunt C3ufam 
appciiabilcm,vnde intrat tunc 
tonf. Bald. 141. Iib. i.plurics 
in Rora canonizatum,&: Cgna 
ter in illa Hifpalcn. fructuum 
2 2. Maij 1 5 ^o. & facitconfil. 
Iaf.i87.1ib.2.& LancelJ.de k at- 
tent.appell.penden.par.2.cap. 
I2.1jm!t.2y.num.i4.quapqui- 
dcm proccdunt , vbi in fentcn- 
tia fuit exprefla caufa, qu* ha- 
bcr mixturam, & complicatio 
ncm^ qtiapropccr daturconu- 
iium, vtin fecunda fententia rc 
uocatoria prima? nonfiatcx- 
plicica mentio de ea, fed tantu 
implicitc,nam tunc,& fi fuiffct 
cognitum non fieret appella- 
bilis, quar onania egrcgiefue- 
rint pondcrata m di&a decif. 
Raucnnaten. 

Vbi ver6 fententia non fir 
notori£iniufta, rccminusfub- 
iaceat vitio nulliratis,fed aclor 
cx nonis a<5tis obtincrin fecun 
da inftontia, tunc quidem non 
4 poccftdarid. Acgidiana f pro 
pter regulam , qua? fe habct, 
cauiam femel dfcdam appel- 
Jabilcm , fempcr durare appcl- 
labilcm, I. patcr. S.cjuindccim, 



J^-eyf. ///. i# y 

ffdcleg.3.&:?.pao,f fratn.ffr 
delc£. 2. & ptr iftam ratione» 
&alia$ Sclcfolurum fuit in in- 
£ r aicripracaufa Rauenatcn.ad 
fauorcm Domin< 1 . um dc Co- 
capanis, qui a fcntehtiacontra 
cos lat3 in partibus prouoca- 
ucrant. 

RAVENNATEN. SAL- 
uiam lntcrdi&i. 

Mcrcurij 1 1 .Fcbruan; 1 £04. 

CORAM REVER. P. J>. 
iulto. 

Domini fucrunt concordcs , 
quod darctur tnandatu dc ma- 
nurcnedo Dominos de Coca- 
panis,dcquoruantcriori pof- 
feflionc non poterat dubitari, 
attcnroquod Dominuslaco- 
bus Luuardus contra cos in~ 
tcntauit rencdiiira Sa luian i ro 
tcrdicli , quod pr*fupponk 
Rcum poucflbrem.AKquimo 
ti funt , qui a fcntcntia , lata fu- 
pcrSaluianointerdiclonon jp 
batur cxcquuta, & fblafentcn 
tia non acquiritur pofFcffio fi- 
ncapprchcnfionc. Caflad. de- 
cif.7.dc cauf.pofl: & propr. 
Alij vcro dicebant,<f licctfuif- 
fct apprchenfa pofleffio nihi> 
lominus malc apprehcnfa cf- 
fctpcadcmeappdlationc, cG 

caufa 



., x ... Dcwili Sdumo jnterdt&o 
caufafcmeJfuiffrt fn&aappel- no in *na Recanaten. bono- 



labiJis pcr appcllationem inccr 
pofitam a primafcntentiaab- 
iblutoria , cap. nb licc t actori. 
dercg.iur. m J.non debct.rT. 
cod.tit. & fuit vJtimo loco dc- 
ciium coram R. P. Dora.mco 
Cuccino in Anconitan. allccu 
rationisprima lulij 1^02. 

Ncquc crcdcbanr, obftare , 
qnod Aegidianaduret in fccu- 
da inftantia,quando prima fcn 
tcntia abfolutoria Jata eft pro 
Reo, & fccuda pro a&orc Put. 
dc Aegid.dccif . 4. & vlt. & de- 
cif.48o.lib.2. Chifanen.decif. 
5i.ahas49.Capuuq. dcciiio. 
22 j.lib.i.in manuicript.quia 
«liccbant,decifi( ncs allcgatas 
proccdercjfi conftat dc iniufti- 
tia,vcl dc nulljtate prima: quac 



rum 16. Itmij 1 j^.tbiilicitUT 
proccdcrc Aegidianam,ihim- 
modo in fententia non fitfa- 
ct a explicita mcntio nullitatis, 
quia impiicita rcuocatio , etia 
qurd fuiiTct cognicum de viri- 
busfcnrentiasn^n faceretcau- 
fara appcll ab;lem, &iccirco 
fuit diclum cor.imS. D.N.iti 
caufa Tiburtina Caftn Sambu 
tijdeanno 1577. qnod con£ 
Bald. 141 .lib. x. proccdtt quan 
domlcntentiaexprimiturcau 
fa,qu* habetcomplicationc, 
&mixturam. Ex qutbuscum 
Domini de Cocupanis rctmue 
rint fuam primam poilcflionc, 
ncc habucrint ic pro fpoliatis 
per corporalcm poflcifi >nem 
apprchc nlam,pcndentcappel 
lacionc.Itafimdccifum 1604. 



tunc nou attendicur, catiauara 
fencentia, & ita dictum fuit a- 
lias non intrarc Acgidianam 
coram R. P. meo Lancellotto 

m caufa Imolcnfi Saluiani in- Vcrba illa donec , & quoufqne 



ARGVMENTVM. 



terdi&i 3o.03obris 1 £00. 

Ncquc djlplicuit aliaratio, 
vidclicct proptcr mixtiiram , 
quia in fccunda inftantia cx- 
prcfs^ fuic rcuocata prima , &: 
icadecisu,cora bo.rnem. Do. 
deRubcis in Viterbcnti fpolij 
bonorum 23. Maij itfoi.vbi 
hoc padtodcdaracurprocedc- 
rc,allegata decif.Puc4.de Ae- 
gid.kcoram R. P.meo Deca- 



crcditor fucrit fatisfa&us,a). po 
fitain kntcria, anfaciant mix- 
turamin baluiano mtcrdi&o. 

SV CMCMAKIV M. 

rerbd tlU infenttntUdpfefiu 
dd fjtuorem credttoris donec y 
& quoujque , & c. inducunt 
mtxturam. Centrdrtum, nn- 
mert 3.. 

2 rerb* 
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1 Verba illadonec^ & quaufaue 
crcditor fucrit fatisftclus d( 
cuntur canontz^aredcbtturn. 

$ Vcrba tlU doncc , & quoufquc^ 
&c. ccnfcntur poj/tA in fcn- 
tcntta ad cflc&um Jolius pofi 

4 Vcrba donec^at ejuoufituc indtfi 
Jcrcnter AppoAtwtur t*m i* 
libdlo hypihccarUflukm Sal 
uianiintcrdtcii. 

/ Appcllatto d*tpr w pojfiforto 
proucnientc cx contraclu^fc r 
cus tamen tn SaluUno intcr- 
dtfto. y 

6 Mixtumcfuomodo tnducatur . 

7 S ufpcnfio pctitortj affert vtilit* 

temin pojfejforio. 

QVAESTIO. IMI. 

ISpg^y^ Vit eciamalias 
non mediocri 
terharfiratum 
in Almo Vr- 
bis Audicorio 
quid diccndu 
dc illis vcrbis , appofitis in fen- 
tentia vtilis SaJuiani incerdifti, 
adfauorcm crcdicoris, nempe 
cum immittcndum efle in pof 
(cfliont ii) d. >ncc,& quouique 
ctit fatisfaCtusdc fuo crcdico., 
anfaciautmixturam,jcaquod 
npn fit locus Acgidianae ad ct 
Fe&um de quo 3gicur , &c DD. 
in dccif. 3 5 tf.par. 1 .crant varij. 




dutfiio II II: 1 o g 

aliqui putaritCS,conf.P>2l. 141. 
bb.i. habcre locum , & fic ap- 
peilatio ni deicrendti pcopfces 
x mixturam t nec polle dnri d. 
Acgidianaro. couiritMiionem • 
Mtxi\.racn antcra dcducc- 
baiit,c> quiapcnilau.vba dc- 
tinendi dontc, &: quom^s fuc- 
rit ctcditor fatisf ictus , non viq 
detur,quodp>lTciTio iiunom- 
tanca, fcd potius plenaria,ad 
fimilicudincm hypothccaria: 

1 a^ftiouis, qua? idcm continci 
Bartol.in 1. 1 .rT.dc Salu.interdi 
6c fic fcntcntia vidcb.itur rdpt 
ccrcpctitonunij jgicurcurn l\t 
cxprcfsa caufa in (cntctia>quae 
habet complic3tionecumpc+ 
ticorio,locuscft rcgul? dc mij( 
tura Grat.conf.vlt.nu.49. hb. 
a.Iaf.conf.iSy.^ B^ro.conl. 
1 io.libro 3.&qui cuebancur 
hanc parcera , diccbanc , quod 
per ilia verba donec & cncgaf 
ri non poccrar quin dcbicum 

2 canonizctur,tcumidcm licad 
iudicaic pollcflioncm in per-*' 
pctuum,&dominium, pcrea, 
qua? dicit Afflic. dccif. 2 99, nu- 
mcro 7«cV 8. & Iiccr aliqui Dg 
cloresqn ponuntformahbclli 
in aclionc hypothccana , & 
SaluianoinccrdiCto, in ambo- 
bus apponant candcm claufu - 
Iam,utperlaf.in $.icem Ser- 
uiana,in fin.inftitu.de atf. func 
caraen alij , qui cara non po* 

nunc 



- v 7>e rtili SdluUne lnteriitt* 



MintproutRoffrcd. in libello 
deSalu. intcrd.& ficfimilibiis 
ratiombus defendcbanc hanc 
partem. 

Alij vcro totum cotrarium 
fencicbanc, locum cflcAegi- 
dianz Confticuciont cum aga- 
cur dc mero poflcflbrio, igicur 
non cifc aput Ilacioni t defc- 
rendum ad Icg. i . C. Ci dc mo- 
menc.pofl.& lfta verba donec, 
&: quoufque non facerc mix> 
niram: fcd prolaca fuifle adef- 
fc&um pofleflbrij tanrum ,vt 
per Dec. conf. 28. & pcr Rot. 
Rom.in nouiif.dccif.2 63. par. 
i.& ilfa pars tandem pra?ua- 
!uic,&alias inRota fuit rece- 
pca in terminis Saluiani, vtin 
illa Amerinadomusnmprcfs. 
dccif. 57.par.2.nu.i. 

Nec obftarc ea vcrba , qua- 
uis appom folita in hypothc- 
caria,quia&in Saluianointer- 
di&o apponuntur indi»5tade- 
•ifionc Amerina, &ficaequi- 
■oc£. 

Ncc cft vcrum , quod dcbi- 
8um canonizetur, quinimmo 
▼enitinc^cnccr^cV pci modu 
rnuix poflcffio vcro vcnic prin 
#ipaliccr,& prinopaliterdcdu- 
okur vt in decif. 34. • lcnius di- 
Gtum fuit cora C mtuccio par. 
a.nu.ij.tx 16. 

Minus cft verom, poflcfTio- 
nem in pcrpctuuna adtudicari. 



nam cum dctur appcllatioad 
ctfe&umdeuoluciuum, vcdixi 
mus (upra quaeft. 1 .hoc hb.po- 
ccft poffcflio dc facili auocari. 

Ec pra?dii5ta alias cxcitata 
fucrunt in vna Taurinen. bo- 
noru Decembris 1 5/7^. co> 
ram IlluftrilfimoScraphinoin 
manufcrip.vbi dixcrunt donii- 
ni,'quod ccfi m poflcflbrio pro 
ueniente, exconcra&u decur 

j t appcJIacio , vc per Bal.in Ieg. 
vnica.C.fi dc momenr.pofleff. 
numcro l.iilud tamcn cft vc- 
rum , quando in cocra&u pro- 
mittitur pofleflio,& itaintclli- 
gitur Bal. fccus, quando dacur 
Saluianum, racionchypothc- 
canjr , quia illudcftad cffc&u 
tantum pofleflbrij Iaf.in$.itS 
Scruiana,nu. 9 5. inftitu.de act. 
Mcnoch.dc adipifc. poffeff.rc- 
mcd.3.num.i8<5. &Concard. 
adl.vnicam iimit.14. numc.8. 
p. & 1 o. Vndc cx hoc coJlcba- 
tur alia racio , qua dicebacur,in 
poflcuorio huiufmodi, tam- 
quam prournicnte cx contra- 
dtu dan appellacioncm . 

Ncc ca vcrba doncc, & quo 
ufqucfaciuncmixturam,vtno 
nulli quandoqucopinacifunt, 
nam vcdi&umcft , fnpracidca 
verba prohcafunr , adcffe&i 
fohus pofT il" • r ij ; Mixrura au- 

4 tem induccfctut t vbi in ten- 
iccu fuilfct cxprefla cauU,quac 

kabcrec 
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vb. m. 



baberet complicationem cum 
petttorio,puta,ll quis fuiiTec dc 
claratus h*res, & poflelTor, 
quo cafu, ftcgidiana? non cllet 
Iocus , fcd appcJlationidcferrc 
opus t-fict , & in iftis terminis 
proccdit confilium Baldi 34, i . 
Jib. 1 .vt bcne* declarat Rot. Ko 

m-m.M tl.dcc1f.263.par. i.oin 
nino videnda. 



1 v - 

Sentemialatatam fuper pofief 
Jorit , qukm Juper preprietd- 
te factt caufam appcllabtlcm. 
Semcntia JoU attenditur>ad cf T 
fcclum , vt caufa jit , vel nom 
Jit sppellabtlis. 
Cenittuum tmportat domimum, 
& pojfefstoncm /ecundum f»_ 
bicdam matertam. 
V erba in dubio funt inte rpretam 
da ad fauorem appcllatit* 
nis. 




Si vcro pctitorium funTct fu 
fpcnfum cciTurct penitusom- 
nis difficultas, pcr ca qujsr dedu * Sememia efifricJiiuris . 
<fta fucrunt pcrDomtnos dc I 

QVAESt. V. . 

Erba quoqucpofi- 
, tain (cntentiapu- 
ta N. immittc«du 
ibrc,ac<ficinpofi. 
fcihonem bonorum debitoris 
aderrcvtum dctinendi , doncc, 
& quoufquc fucrit fatisfa&ujs 
dc fuo credito , faciunt mixtu- 
ram>cx rcdduntcaufam appel- 
: labdem. t Rat ocft,quiacurn 
,ilh vciba fint pofira m Rem/gi- 
^Uo,irjferuru;dominium (5p 
percut unt pctftorium Alcx. 
j>oft Bartol.in Rnbr.cde npu. 
opcr.nunc.fuf? nu, 1 5, ic coif. 
1 76.111101.3. Lb. 6, quapropccc 
Cfim n<>n cont.ncant mcrum 
pou^frojnumjfcd rgrediantuc 
termir.os pofTcflbrii,.vtumede 
bc t abfolme dan uppel/atio . 
InfaOi cnim Tpecic ptfkfRp 
ec rion 



Ror.in dccif. J7.parr. 2. in no- 

f uilT.diuerr.quaf fufpendo.f ma> 
ximam affert vtihtatem in ma- 
teria poiTciTuria vc aius di&u 
cfl. 

» . •• 
ARG VMENTVM. 

Vcrba, dc quibusin prxfcntia in 
gcniciuoproId|afubilla<Jxen- 
dj foi mula N.immittendu ciTc 
iu pofleflionem bonorum de- 
bitoris,an faciant mixturam, 
6c an rcddaotcaufamappclla- 
bilem. ; 

s r <jk u a x 1 ruv f , 

/ rerba N. immittendftm ejfc im 
pojftjs/onem bonorum dcbite- 
rts , rcddunt camjam appelU- 
bttem , & factttm mtxtm- 
. rsm. ^ ; . « 
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rationem ad demoftrandum, 
q<f talis interpretatioeratpo- 
tius fumcnda cum vcrfarcmur 
in fcnccncia , qux ftri&i iuris 
6 t eft , J. fl iudcx > fF. dc his qui 
uinc ,'ui vdaJicn.iur. & mcrico 
ftriclc incclligcnda , uc pocius 
fignificarct dommium ,quam 
pofleflioncm cx addu&is pcr 
Rom.Natc.&r Parif.ibi cicacos, 
ad qucm rccurrendu cft in uc- 
currcntibus. 

ARGVMENTVM. 

Iudcx profcrcns fcnrcnciainS.il- 
wiano intcrdi#o fub illa dicen- 
di formula N. immicccndum 
clTcin poflcffioncm rci pctita', 
nonaliter rclaxaco mandato, 
an pofsit illud nihilominus tra 
dcrc, appcllationc pcndentc, 
abfque Titio acccncacorum? 

SVMMARirM. 

i Sententia includit intra fe c* 
tfU4 zenimtt inconfequentta 
neccjfariam. 

4 ludex declarans in fcntcntiajre 
dit$rem ejje immittendum 
inpoffefsionemrei , ferinde 
tH^ac fi mandatum reiaxa- 
ret. 

j V aiet argumentum a libello ad 

fcntentiam , & ccontra. s 
4 Tradttto mandatiin iudtcto Sal 



Qianicst^de concemitanttU* 

aclum. 

5 Sententia habcns in icntre clat* 

fulam , omni meliori modo > 
fustinetur per eum mddum, 
rjui debcbat exprimi. 

6 Verba appofita infcntentia>gra- 

tia dubitationis tolloidx , fi 
non apfonantnr^ non noxcnt. 

7 Iudex potcft in Salwanvintcr- 

dtftofudmjenteitam Jlatim 
exequtfacereabjq-vtttott- 
tcntatorum. 




QyAEST. VI. 

On (tintmultii 
dics , quod 
cx fa3o rc- 
quiiitusfuide 
hac rc abEx- 
ccllcntc Do. 
Pomuco Ruginco Patntio, & 
i ^odtorc huius Ciuicacis uiro, 
ftngulari quadam modcftia , 
monbus, 3cuircuccornaco,& 
abcoinquarogacus quid feti- 
circm;Dicebam,quod ubilu- 
dcxinfencenciadeclarat, cre- 
dicorcm immictcndum dTein 
tenucam,& corporalem pof- 
fcfsioncm rcipccita? fubdens 
pcr illa ucrba,prouc tmrnicti 
mandamus, & ccc.quamuis in 
dc in eadem fenccnciacxpref- 
sc non adijciac relaxationcm 
madaci,ncc minus illudcradacj 
Ec 2 nihi- 
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fiihilomin ns adhuc pcn d c tc ap 
jpcllationc p6t .& det illud tra- 
^erecrcditori, abfqjpericiilo 
f attetatoru,& tuc pro fundamc 
10 huius conclufionis adducc- 
bam, quod & fi aliasfententia> 
& dccrctum Iudicis fit ftri&i 
iuris , ita & taliter , quod a ver- 
bis iflius non fic rccedendum, 
fedprourverbafonant,omni- 
no fit intcrpretandtim 1. r. C.fi 
plur.vn.fcnt. fuerint, condem. 
Abb.in cap.dilcclus,num.2.dc 
cff. ordin. cum alijs dcduclis 
pcr D.Ofafc.dccif. Pcdem.tf}. 
num. i . tamcn fcntcntiainclu- 
1 dic ea,qua* veniuntf inconfc- 
1 qucntiam iicceflariam, &nc- 
ccifario cx verbis infcruntur, 
vt pcr pluraconcludit Ofafc.in 
dictadecif.^^.nu.^.poft Bart. 
BaLC^r^.^ahosJubdcnsfub 
numcro 6. & 7. quod tradirio 
glcfl. m I.talc pa&um §.fi.ff.dc 
pacl.qux Jicitjin contraclibus 
om nia ca venire,qua? vcrifimi- 
litcrcontrahcntcscoucniflcnt, 
vendicat quoque libt locum 111 
fententiawd!cis,quafi,fiiudex 
' intcTogatu«sfuiffcr,idem fenfif- 
fu,tanqUamconfequensneccf 
• ftriumadiplumaclum,quan- 
do quidem cum iudcx pofficin 
aliqtiibus caflbustranferrepol 
' ' fdftoncm , ctiam fine traditio- 
nr,&afl:ucorporaii,dequibus 
^inl.mptorcs,C,dccpifcop. & 



clcric. Sc per Mohcd. dc rcll. 
fpol.decif.f.num.j. multoma 
gis potcft facere , quod per 
a&us corporales eiacquiratar 
pofTcrTio, cui eft acquirenda, (i 
aliquo pirtto potcft conftarc 
dcvoluntatciudicis,vt pcrcUri 
dem Mohcd. in decif.fcqucn. 
num.3. 

Cum rtaqucinSaluiano in- 
terdiclo auocetur pofli flio dc- 
tinenda, doncc crcditor dc ftio 
credito eritfacisfatfus, vtplu- 
rics fcripfimus , iudexq. ctecla- 
raucrit in fua fenccntia, cum fi> 
rc, accffcimmittcndum inpof 
feffioncm rci , & fi non relaxa- 
ucric mandacum, nihilominus 
perindc cft ac fi:llud relaxafl< r, 
fco quia, mcns iudicis talis 
debcteflcdciure, &ita dcbct 
interprctari 1. Hercnnius, rT.de 
cuict. & Rot. Rom. in nourfs* 
diucrf.dccif.i 12. par.2.nu. 2. 

rnaxfme , vbi in Iibrllo 
fuiffct peticum,quo cafu huiul- 
modi fcntcntiacx aclisfumc- 
rct dccLararroncm,vt fit hbello 
conformis vulg'. I. vt fimdus ff. 
com.diuid.& c. hcct Hcli de fi- 
mon. & bcnccxpIic3cBart. in 
l.Iulianus col.2 . verCprarclicla 
vero.ff.de cod. iud< b.& gUn L 
fiquisa#exh»benduin,n\dcex 
cepr. ref iud. nam quando vir- 
tualitcr,in co. quod cft cxprcf- 

iaxtt) cafiwomiwflus pott (!-ct> 

pr^hcn- 
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prehendi, tunc illud habetur 
pro cxpreiTo I.finon fuerinr, 
ff.;>ro Soc. Qiunimo cnm rcla 
failo mn.rid ul,vt di6tum cit vc 
niatin neccflariam confcqucn 
tfatti, farisdicitur fuific inf^.i- 
tenria cxprctTum pcrtcx. in !. 
iam h)c iurCjiT.de vulg.&r pu- 
pil.fub(t.& comprobat Barz. 
dccr.B monien. 1 2 i.n.io. 11. 
12.& 1 3. quia ilKid ctiam dici- 
turexprclfum, in quo vcrfattir 
eadcrn ratio,vcl vbidifponcns 
fic feciflVt, vb: intcrogatus fui( 
fct,vt bcnc p Surd.dcaf. Man- 
tuana 2 54.HU. 40. nam cxprcf- 
fum appcil.uur.quoda ittrc ha 
bct certam dctcrm natam in- 
ccrpretationem, \ t pcr Do;r.i- 
nosdcRotadccif. 160. par. x. 
num.vlt.in noutfs.diuerf.vnde 
optimeproced;t argumccumj 
3 afenrenriaf ad libcllum, &e 
contra, vtpcr Eucrard.infua 
Topica in loco a hbcllo ad fcn 
tentia,&tn Ioco fcq. & mclius 
dcclararin locoaconcef.con- 
lcqufu. vbimbnum.3. fcrein 
rermitlis noftrisdtcit, quodfi 
aclorin hbcllo fimplcircrpe- 
tat reum capi, & compclli , ad 
folucndom cfecem , licctnon 
petatcondemn UT,iHudrameii 
pctijflc dicitur cx vi antcccden 
tis, (tibdens, idem diccndum 
eflc in lirrcdc, fi nplicitcr a- 
gcntc pttitione h^rcdttatis , 



J-hjcftia VI. tti 

qui a/ecundu c«, cenfetur quo 
qucpctere, vt declareturlue- 
resmam cui concediturconfc- 
queus, cenfctur quoqticcou- 
cciTuin omne id,per quod per- 
uenitur ad illud I. ad rcm mobi 
lem , rf.de procurat. cum vulg. 
hinc, 'i^ihab t mmdatu m rfd 
c 'mrahendum , viderur ctiam 
illud hubrrc ad rccip ; cndum (<> 
lutionem, & folucnshberatur 
l.qut ferutis,rT.dcpofit. I.quod 
fcruus, ff, dc folur. & qui habet 1 
mandattm ad recipiendum, 
cenfcturlubcremtnd ttum ad 
conHccndum, fe rccepiflcfoltl- 
tioncm vr plunbus exornat 
Eucrard. in loco a concef.ante 
ced.num.2.&feq. 

Ratio pr^dictorum 3 cft quhl 
traditio manditi in huiufmodi 
Iud cio Saluiani, eft de conco- 
4 mitaiibustaclum^adl.prima, 
ff.de Saluia.intcrd.vbi ttart. *c 
1. 1 .C.fi de momcn.poffel.qua 
re,i;in\:itobid, quoquomodo 
conltarc devoluutjte tuJtcis, 
volcntis traderc poflcffionem, 
vt dtccbim (upra cx Mohed. 
qua? qiiidcm voluntas fitis col 
ligiturex illis vcibis,in (cntctia 
prolars. f.imittendum cflem 
poflellionem , &c^r. qua? cum 
fint a?qu»pollcntia,habcnt ean 
dcmvim, & rati oncm , vndc 
nonrcfcrt quidcxa?quipolIcn 
tib. fiat I. muher 3 ff. ad TrebeLL 

Lfi 
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Lfi raatcr Cdc infti.& fubfti.L 
Gaiius§.quid fi taotum,ff. de 
hbcr. & poft.cum aJJJs pluri- 
bus, de quibus pcr cunde E uc- 
rardum in loco ab equipol.quo 
loci/ubnumc.4.dccJarat) hu- 
iufmodi regulam etiam procc- 
dctc, & habcrclocuminfen- 
ccncia Iudicis pcr text.cum fua 
glo.in capir.in his,dcarbir. 

Quibus pratcrea addebam, 
quod vbi fententia habcrct in 
J vcncrc claufulamtom ni mciio 
ri modo , rcs co minus difficul- 
cace carcrcr,cuius virtus, acquc 
potcftas cft talis, & canta,vt co 
ple&atur cciam ca , qua? alias 
noncompra-hendercntur, «a 
& taiitcr , quod a3us fuftinea- 
tur per eu modum , pcr quc m 
dcbebac exprimi, & iat cil vidc 
rc fcripta pcr Ioiel. Lud. dccif. 
Perufina x i7.num.2. & num. 
8.nam perappofitioncm illius 
claufula», femperctnicturclc- 
cSta cucior,& mclior via , vt dc- 
ducunt Domini dc Rota in no 
uif.djucrf.decif.i 15. num.12. 
par. i.&dccii.3^cj.numc. 11. 
cad.partc,&iicct cx comrau- 
nt,huiufmodi claufula r,6 opc- 
rccur vlcra expre{fa,ut ccfhcur 
idcm Ludouicusin ciracadcc. 
1i7.numc.22. & Roc.Hom.in 
nouifs.dcc 1 07. nura. 4. partc 
prima tamen,vbi cx vcrbi> cx- 
ptcilis vircualiccr aiiquiti taci- 



Uvo facrJHt* 

tum mfcft u r, vel cx mence, tuc 
cbufula ilia trahitur ctiam ad 
harc , & tali pacfto , intclligcn- 
dam dfc opinioncmeorum do 
ftorum, qui contrarium fcnfc- 
runt , ibi dcciarat Ludouicus 
vbi fupra numcro 30. Ec fi vltc 
rius in ca fententia fuiiTet addi- 
ta copula (&) dicebam non cf- 
ic ulterius dilceptandum,quia, 
tunc ftarct ampliatiucctiam ul 
tra cxprefsa, ut pcr Rot. Rom. 
innouif.diucf.decif.329.num. 
3-par.prima,& dccil.467. par. 
3 . & alibi ctiam diximus . 

Etquamuiscommun.tcrm 
huiufccmodi fcntcntijs folcat 
apponi dccretatio madacifub 
ucrbis fpccificis,tamcn cum il- 
la cxpreilio fiacgraciadubica~ 

6 cionis colicndae, t&maioris 
cxprcflionis , fi non apponan- 
tur,non debeuc nocerc, quia fi 
cut abundans cautcla non no 
cct,l.qdubicacionis, ff.de reg. 
iur. ubiDcc. & Cagnol. dcU 
quaecxtrinfccus , fL de uerb. 
oblig. itactiam fiomiccancur, 
non debct partibus prxiudiciu 
afferrc; quinimmo , cumdc 
itylo tnbunalis cofucucrit fem 

j pcr apponi f fbrtaflc non cfsct 
nouum diccrc, quod rclaxatio 
mandatihabcaturpro appofi- 
ta, quafi pcr crrorcm, ucl obli- 
uioncm ommilTa fucrit , & per 
confcqucm , ccnfeatur a iudicc 



Lit.iii. $u*ft. yti. i/f 

demandata, pcr ca, qux fcribit debct dari Reo , fldtim nudd 

Tyraq.dciur.conft.p.3. limit. prtmu fententid c$ntrd cum 

ultima . l*td,foitrcuocasd . 

Quocirca,expra?di&iscon / Mdnddtum di mdnutenendo dd 

dudebam , & nunc fum eiufdc* tnr etidmin cdfn dppelldti* 

fcmenricJudicerapoiTeftarim wis* , 

7 fuam fentenciamt cxecucioni j 

dcmandarc ctiam pendentc ap QV AE S T 1 0. VII. 
pellatione , abfquc uitio attcn- 

tacorum, ut dicit Lancciot.de ^ca ^ CQtcn «a» 

attcDt.sppcI.pend.cap.i.par.i bTjj IpCPJSft folcc uiconti- 

Irmit.2 5.nu.ii.ubiloquiturm jjw t^(jqMh nen *i A&or 

Saluianointerdido,&icaau- flj aflbciari ince 

dio, miffcaliasficrcfoluturn S&a^^S^ nucam,&cor 

in Almo Vrbis Auditorio co- - - poralem pof- 

ram Illuftrifsimo Scraphino femonemrripctice,aquacum 

inunaRcatina dcanno 1595* cxticeric appcllatum cx partc 

rci conuenti, quandoqj cotin- 

ARG VMENTVM. . git,utreuocecurfcntencia,per 

iudice appclIacionis,undc quae 

Immiffio fequuta in Saluiano in- fitum fuit,an immifficsfit code* 

tcrdiao,an debeat eodem im- iurc rccra&anda,& amrmatiuc. 

pcrio rccra&ari , rcuocata fcn- rcfpondcndum arbitror, ca ra* 

tentia pcr iudiccm appcllatio- oonc> quia, idem uidcmus fta- 

nis. ' tucuminccnuta* quardtfado ? 

firirconceiTa non citata parce, 

S VOH *d A R l V <JM. 1 cod6iuredetreuocarit Barr. 

in I.fi pa&oquopcnam,C.de 

t Tenutd conccjfa de fd£i§*> non pactuoinot. AIcx. nu.ulciou 

' eit4taparte,de faclo queque quos fequicur Dec.& Gagnol 

dcbet reuocari . m l.nih»! ta nacu ralc > £de reg. 

* SententiarciiocatQfid primd de- kir.& qua; de fa&o fiunt , folet 

bet exctutioni dcmanddrifi- quoque de fa&o reuocari Vac. 

eutprimd. denullic.inciculo quidiunull. 

3 x^dtqnalttds in IudicijscH fcr- nu. 1 7...... Exemplo parices d\ 

uanda, cimusquodiniudicioquaiic$[ 

4 LMandatum de manutemndo trahiturl.3.§.idemfcribtt,£dc 

pccuL 
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tfario confenfu chlloiuacur , & 
fiteiufdcin natura?, cuius eft 
contrattus Dec.in l.Tobcreca- 
ueresirt^.no.ff.deiurifdi&.om 
nium iudic.igiturquemadrno- 
dumprimaientenria fuitcxc- 
cutioni demamlaca, ita ctiam 
fccunda reuocatonat primar, 
dcbct dcmandari , quia vt dicit 
Rald.pcrillum tcx. m l.Iudcx. 
C. comminat. vcl cpift. a pari 
procedunt m.flio in poflcflo- 
rium ,&rcuocatio ipfius mif- 
flonis, & nilvl cft tam naturalc 
quam quod diflbluere codem 
genercquo colligatum cft,di- 
cta rcgula , nihii tam naturaie, 

eum vulg. 

Facittcrtlo ratio arqualita- 
ttsfcruanda;, intcr Rcum , & 
a&orem , non enim debcnt ad 

rmpariaiudicari, icdarqualan- 
cc mtcr cos cft proccdcndum 
t ne rcfultet inrquahtas, 1. fin. 
C.dcfru3.cV: lit. cxpenf.per 
quas,& iimilcs rationes ita dc- 
cilum fuit inSacroRegioco- 
tolio Neapolitano Refcrcntc 
Vinc.de I ranc. decif. 1 3 6. 

Addoego,quod m huiuf- 
modicafu cflctdandummau- 
datumReo t dcmanutcncn- 
do , abfque alia cxprcfla reuo- 
ttuione pnm r fentetia! ad to!- 
Jendum obftaculum mixturar, 
de qua diximus in p rajccdcuti- 



iupoflcflbrio Saluiani,non po 
t it dubitari dc antcnori pof- 
fcflionc ipfius R :i conucnti % 
conrraquem a6tumfuit,tain- 
quam pofleflorem rei pctita?, 
& poflcflori anreriori d.itur 
manutentio, Rot. Roman.di- 
ucrf. dccif. 5o5.parte 1. Boer. 
decif. 23 ?. numerod. & Go- 
zad.conl.36. numcro y.igituc 
Reuseitmanucenendus ,§. rc- 
tincnda?,inflit.dc intcrd.quan- 
doquidcm etfi A&orimmiflus 
fuit in poflctfioncm , vigorc 
fcntentia?,non tamca Reus ha- 
bet fc pro fpoliaco, cum appcl- 
lauitafentcntia, &iudex non 
proccfleric ntc , & rciU ^ng. 
in lcg.clam. polfidcrc^.qui ad 
nundinas,num. 2 .m ri. tt.dc ac- 
quir.poflcf.\: aliasfuit divhmi 
in lila Pcndtr.coram Rcucr* 
P. Decano 4. Iulij 1584. &in 
alijs pluribus , qux in ma.nu» 
fcrpr. circumfcruntur,& habc 
turetiamapud Put.dec1f.41?» 
lib.2. 

Ncc hw : c mandato dc ma- 
nuteucndo dcbet obltarc fcn- 
tct alacaaa fauorcm Acloris, 
cuius vigore lmmiilus fuit 111 
poffclfionem vtdixi, quij non 
cft praefentisindaginis ingrcdi 
ad menta lentcnt>c,(ed lolum- 
modo ngrndum cft in facli Ipc 
cic,qtus pouedcrit antc 1 tcm 

motam 



LiLltt. 

motam ad ctfedum > vi quis 
manutencarurinitatu,;n quo 
crat ante lata fententiam Barr. 
in l.ait Prstgr. $ . quod a»t, qu- 
mero iecundo, & i ^.flf.vti pof 
iid. Alcxandcouiil.£2.nume- 
ro quarto , Iibro primo, Vcral. 
dcciiionc i^8. partc fccunda. 
Ncc cft nouum,quod manda- 
tum dc manutcneudo dctur e- 
tiam in caufa appcllationis , 
t & audio,ilc rcloiutum exti- 
fiuflein Sacro Vrbis ^\u<iiro- 
rio in vna oononicnf. ccnuis 
1 5 . Scprcmbris 1 5^9. coram 
Rcucr.P.Sacrato,& patct in 
dccif. Dominorumdc Coca- 
panis, fuprarclata quxilio.3. 
hoccodemlibro. 

Et in pun&o , quod in Sal- 
uiano mtcrdicto Iudcx rctra- 
<5tando icntctiam , dcbcat etia 
rctrac-tare illius cxecutionem, 
concludunt Modcr. Audit.de 
Salu.interd.par.3.cap. 10. nu. 
vlt. & ibi adducunturconcor- 
dantiae atteftantcs, fic de fa- 
clo palfim icruanin prouincia - 
Marchiae,&c. 

In hoc tamcn aducrt&ju effe 
puto,ad ca,qua* diximus fupra 
qua?(t.3. hoc cod.lib. & praci- 
pue ne icntentia cxprcfse rcuo 
ceturpcr illa vcrba maleiudi- 
catum , & bcnc appcllatum 
quo cafu, fonafscinduccrciH 
Biixturam & complicatio— 



ncm , cV reddercnt caufam 
appell abilem , & confcqu en - 
ter/cntentia non pofletcxecu 
tioni dcmandari , obftanw co- 
fijioB.dd. i^i.libro 2.cuma- 
lijs dedudhs per&tcph. Grar. 
dccii.Marchi^ videndu lo.ma 
ximciub num.i i.quaein pra- 
xi funt notanda, alias fi contra 
ficret,eiTct tanquam aueuta- 
tum reuocaudum , vtibiper 
eum ,fubnumcro7.cum reli- 
quis. 

Huiufmodi tamcn declara- 
tio rcdditurfatisdubia, perea, 
qua? fcribit Cont. ad 1. vmcam, 
C.fidemomcnt.poflcfl.ad in- 
tellc&um ilhuslcg.num.3.vbi 
(ignanter pro regula tradit,qcf 
retra&ata fcntcntiadcbetquo 
que retra&ari exc«jtio,& in li 
mitatione 7«nu.5 5. huc ctiam 
proccdere dicit,vbi fuitdiclu 
de nullicacc fententisemam ad- 
huc cflet retra&anda execu- 
tio , & ipfaimmiflio, quamuis 
r< gularitcr caput nulhtatis fo- 
leat induccrcmixturam,quia 
lccundum eum in huiulmodi 
gcncre caufarum c*ccutiua- 
rum,non attcnditur mixtura 
ad crTc&um pra?fcntis mfpe- 
clionis : fcd prorfus dcbct a?- 
qualitasfcruari,vtpcr Cagno. 
in l.non dcbet, Cdc rcg.iu r. & 
Contardum fequitur magis ad 
crmi nosnoftros Steph.C^rat. 
Ff dccif. 



£ \ i .1V%&# S*lm*n$ IntertltfU 

ieaf. Marchia? 12 o. maxin^ 
fubnume.8.& 1 i.quolocirc- 
fpondct abubie&umfuprae* 
citatum,& fub numcro 7. hoc 
adt o verum arbitratur , vt rc- 
cra&atafcntcntiajmmim\)n€ 
quoqnevnacum rruCtibusper 



Lxccuuoqujt fifvigoreSalui*. 
niinterdtcJiinre petits, fit 
ttiam in frucltbus maturd^ 
tis^&s folo Jepsratts, stctut 
pojiiudsciummotum cojum- 
ptis. 



^jMV » * _ • — - - — ' J « 

ccpt:s,& pcrcipiendis,reuoca- 4 Trutltss deferiptio cum fistad 
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dam ( ffc , non dubitct,ex allc- 
gatisibipcreum, vbiteftatur, 
ob id non fuiffc dclatum ap- 
pellationi pcrRotam:fednon 
obftantibus oppofitionib. pro 
ceffum cffc ad cxccutioncm 
fentcntiac. 

• • • * m 

ARGVMENTVM. 

Fru&us in Saluiano interdi&o , 
an veniant in condcmna- 
tionc poft iudiekir» 
motum . 

S V M M A R I V M. 

j Frutfus in Salui*n*interdic7o 
veniunt i» ctndcmnsttonc 4 
dielitisconteftat*. 

g Stntenti* quscondcmnattndi- 
jlinile adfitttus.intelltgi- 
tur codemnsri a dte litis mo~ 

t£. 

3 frntfus, non petitt veniant etm 

poft litis contestaticnem . 

4 Fruttus ejui debcntnr iure d- 

tlionis .poffuntpetidepcrfe, 
ttiampoftUtsmf 




ficiltorcm probationem debet 
conccdi. 

QVAEST, VIII. 

Edu&um etiam 
fuit aliquando 
in controuer- 
(iam , de quo 
tepore fru&us 
reipctitae veniant inhociudi* 
c io Salui3ni intcrdi&i , & quia 
hic fcfc offert occafio de hac rc 
veritatem indagandi, refoluti- 
uc* concludo, fru&us venircin 
condemn3tionea dielitiscon 
tcftata?, T fic enim co temporc 
qiiis»nc!p!t cffeiti ma)afidc,K 
intrrdicHis vbi Bartol.ft.de in- 
terd.I.certum,cum gloff.C.de 
rci vcndic.Rot.in ternnnis Sal* 
uianidecil.^89.par.3. num.i. 
5.& 6A.$. ff.de mrtrd. &itcrfi 
Rot.loqucns fnrnlitcr in Sal- 
uianodecif.44.num.^.par. 1. 
& fcquutuseft Hondcd. conf. 
2 5.nume.5 .Ub.2 . vH teftatur, 
lic in coni.ngentia fofti fuifle 
iudicatum coram Rcii.P-Cor* 

dula 
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<fiila Roc Rom. Auditore in 
caufa Eugubinajcu l^erufio* 
eenfus,anno if?8.in vna SkU ^ 
uiani interdi&i, nam frudus ra 
cite, 5; in conlequentiam cen- 
fcntur obligati pro ca caufa, in 
qua res ipfa obhgata rcpcritur, 
i.3.C.in quibuscauf.pign. tac, 
contrah. 

Et pra?dic*ta in tantum pro- 
ccdunt q, vbi lentct a fimplici- 
tcr condemnatadfruclus fine 
diftin&ionc cenfenturconde- 

2 narc t adicmot«iitis,fiquide 
fcntcntia ita,& talitcr cft /ntcl- 
ligcnd3, vt reducatur adiuris 
intcllc&um, & talis, qualis dc- 
bct ficri deiure, quia ficprc- 
fumitur mcns iudicis Rot. Ro- 
man. in nouilT. dccif. 112. par. 
2.num; 2, & 3. &in hypothc- 
caria , alias fecundum hancin- 
telligemiam rcfolutum fuit co 
ram Reuer.D.Orrernbcrgoin 
una Romana dc Ronconibus 
Lune2i.Apribsitfo3.irima- 
nufcrip,v\vaa*^vWi%^m . 

Etfifruc>usnonfuiiTcnrpc 
titijludcx nihilominuspoflet 
condemnare poflerforcm cx 
omcioin pcrceptislitcpende- 

3 tc, t l.vidcamus. $. i.vbi Bart. 
ff. dc vfu. idcm Bart. in I.cx di- 
u*rfo.$. r rimo.fT.derciuendic. 
Afllia.dccif.y^.num.2.Guid. 
Pap.decif. 40 $. vbi dicit, hanc 
partcm efle arquiorem , & ra- 



rioni confonam, quia A&of 
pctendo tcm principalem iri 
cohfequentiam , vidctur pctc- 
te fru ftus ei aunexos , per do- 
clr.Bartol.in didU.ex diuerfo; 
Couar.variar.refol. iib.i. cap. 
3.numcroprimo,circafin. 6c 
nduifl*. Stephao. Gratia. decif. 
Marcfoa? 2o8.numcro 14. 
Hmcctiam vidcmus, quodcfi 
huiufmodi fruvftus debcantur 
iure ac^ionis cx contra&u,ini* 
to cum debitorc,qui voluitte- 
nen ad omnia damna , cxpen- 
fas,& intercflcfub obligationc 
omnium bonorum iuorum , 
vt cmmuniter folent in in- 
ftrumentis huiufmodi cluufu- 
\x appont pofliint pcti de per 
fcffiiudcx omittat condcm- 
nationem, cVfi regularitcr nd 
codemnando ccnlearurabfol- 
ucrc , quotics folo mdicis offi- 
cio debcntur, quod Jatafentc"- 
tia cxpirac,pcr tcx t.I.tcrmina- 
to. C.dc frufl. 6i iir. cxpcnf. 
Ror.Roman.mnouifl! deafio. 

8x37. numero 4. cum rcliquis 
partc prima , Couar. pr3&. 
quaeft.cap.27. numr.J.Rolan. 
conf.($2.nu.<$.voJum. 4. Surd. 
dcc1fio.Mant.2tf i.nunie.8. &c 
late Contar.ad I. vnicam , C.tl 
dc momcn.poflT.limit. 1 . num. 
4I.&62. 

Vndc cx pr^diclis Infcrtur, 
quod qucmadmodum fiet cxe 
Ff 2 cutio 
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cut io in ipfa re pctita , fTct pari 
racioncin fru<fcibus t maximc 
pcndenribus>jqui Aint pars fun 
di, & infeparabiles 1. fru&us 
pcdetes, ff. dc h'S quae in fratid, 
crcd. AfTlic. vidcn. dccif.7 7. in 
fi.qucrnicquitur Contar.adl. 
vnicamiimir. j. nu. 63. cV 69. 
fubdcns , & cft va!de notandu 
idcm elTc dkenduin in fru&ib. 
maturis, & a folo fcparatis du- 
modopoiliderctur, quado fuit 
dccrctum mand..tum, quia, & 
ifti vcniunt fub madato c*ccu- 
tino , atqj (i pars ftmdi fuiffcnt, 
vbi tcflatUF, (tc $ DfX dc Ror. 
alias refuhltum eiiein una Pla 
ccn. Caftri quorum refpc&u 
non dabifurappcllatiofufpcn- 
fiun , vt ibi pcr cum , nam tales 
f v ftus habcntur pro pcndcn- 
ubus, dummodo tempore por 
rctfilibelli elTcnt incifc, licet 
:.nte Iitis conteftarionem recol 
Iccli BaL ml.i.num.2 3.C.dc 
frtict. V lir.cxpcn.& Aff lic. dc 
cif.x88.num.2.& j.qucmsd- 
modum dicimus dcfru&ibus, 
confumptis poflmceum iudi- 
cium, fy» in prjeiudiuum p 1- 
fexToris habcntur procxtnn:i- 
busqjoad lftum cilVclum, wt 
iniiiis polHr feri cxccuti >pro 
coru itaJorcin tradnioneman 
dari li^utda 'is.I.cerrum, C. dc 
rci vcnoic. Bflbcne dcducunt 
Mcdcrm dc ..uiu.par. 3 .cap. x 3 



Et quofaciliuscxccutiofrc- 
ci poffit, folcm us in praxi cura- 
6 rcfru&uumdefcriptionemtlh. 
tc pcndcntCj quae dcbct concc 
di, co quia nulli pmudiciutn 
infert,cum taotum Har pro co* 
modiori , & faciliori liquidatio 
nc. Inillis ctenim calibus,iti 
quib. prolubctur fcqueOratio, 
xolctconcedi fru4tuum dcfcri- 
pr io Iaf.in !.fi fidciutfor. §. fi fa- 
tildatam.(f.<|unutifd.cogn.nu* 
mcro 28. & do. lar t Aut. ad 
Cap.ToJ. decif. 477. ctica fi. 
poft Barr. in Lvnica>C.dc pro* 
hib.fcqu< ilr. 

ARGVMENTVM. . 

Frudus inSaluiano intcrdi&r» 
an icmpcr computcnuir 
infortcm. 

SrtMCMAMIVM. 

1 FrucJws , pcrcepti in Sdluiano 

intcrdtchregularitcr cv mp<t 
toMturin forttm . 

2 FrucJus *non folum pcrceptipcr 

crcdttorcm in Saimanointcr 
dicJotxtcnitaniJortem , fed 
.ttiam qui perc:pi petuerunt 
ab tpfomci cred.tore . 

/ faiiit , «ibt rfuts eji creditor non 
quanlttath ^Jedfpcctci , qu.t 
era: in ol>Ugztio>*e . 

4 Expen/jt Htcfjjkrix idcoUcCttO' 

nem 
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nc m fucluum , non coputan- 

turin fortcm . 
S Frufius pcrccpticx mdi$r*me~ 
. tis non copuunturin fortcm y 
wtclltgCyVtsbi . 

QVAESTIO VIIIL ^ 




Saluianum interdi&um:uioca 
l ta debcntinfbrtcm t excom- 
putai i,probat tcxt.l. r.C. dc di 
flrac.pign.c.conqucft.dcvfur. 
cV Negu f.dc pign. 5 . mcrah. 5 . 
par. aliasnon poffent iinc labe 
vfurarum rcctepcicipi, vtlatfc 
dcfendit,3tqj corroborat The- 
jaur.dccif.Pcdcm.7S.quia h*c 
eft natura huius rcmcdi j,v r rcs 
auocetiirin caufa pignoris , & 
hypothec^adcfTc\5tum, vtde 
iuius frudi ibus, Sc introitibus ll 
bi fatisfiat,donec,& quo vfque 3 
fucrit plcne^inrcgralitcr fa- 
tisf a<5tns de fuo credito , vt pcr 
Honded. conf.2 5. Jib. a.nu.3. 
& cft texr.in l.fi dominium,C. 
de pign.& Rot.Rom. in nouif. 
diuerLdccif.43.fubnumcro 2. 
p3r. prima. 

Qpintmmo fortius aliqut 
funt arbitrati, vt crediior tcnea 
tur cxcomputare, non folura 



4wr. ix: 11, 

fru&us, pcrceptos, fed ctiam * 
qui percipi potuiflent ab ipfo 
crcditore, 1 puta,u"tcrrnrnin- 
cultam dimitiffet , velaltqua 
culpa ct potuiflet imputari , eo 
quia lcuic intempeftiuc pro- j- 
pterquod minorcsfruCtus fue 
ruc recolIc&i,&defimilib',cft 
cnimhabcat caufam aDomi- 
no rei,tcnetur de his, qui perci 
pi pofiunt ab ipfo creditorc, vc 
late prolcquitur hancmatcria 
Negufdepign j.p. ^.mcmb. 
regularitertamcn >& (i pro?di- 
cla vcra fint, tit rcduclio fru- 
<5tuumadcommuncm a?ft roa 
tionem,vt per Bocr.decif.168 
& lcquuntur Modenu deSal- 
uiano par. 3. cap. 1 4. nnm.3. 
4-& 5. 

Declaranda elt camen regu 
Iafupratirmata, procederein 
co, qui eft creditor in pecunia, 
& in quanticatc,vt fnichis qui- 
dem pcrccptos excomputet 
in lortCiUjfccus in co,qUf crcdi 
tor elt ccrt$ fpecu i,& f bono- 
rum ad quae agit tamquam crc 
ditor, tuncquiaibi noncadit 
vfura,co quod perccpit frinftus 
cx relua,cos non compucat in 
fortem, qua? erat m folutione , 
& fpecics in obligatione , ita in 
in tcrminis Saluiani intcrdt&i 
firmauic Rot. Rom. in nouifs. 
decif.44.par. 1. num.7. 

Dcclaranda eftfecundodi- ? 

. cla 
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£h regula, vt non proccdat re- r 
ipeclu cxpcnfaru,qua? hicrunc 
neceflai ix ad collc&ionem fru 
&uum iftjecnimnoncompu- 
tancur , fcd in primis dcduccn- 
4 dac t func, & eft communis 
traditio , quod non dicuntur 
fru&us, nifi Jcdudiis cxpenfis 
Lfructus,fT.folur.mar. 1. in fun- 
do ff.dc rci vcndic Couar.var. 
rcfol.bb. i.cap.3. nu.2. quem- 
admodum ctiaw dcducenda 
func icaiina,. iine quibus fru- 
&us non fuuTcntnatt Glof.& 
Bar.in d.I.mfundo,fT.de rci vc- 
dic. & ldcm diccndu cft dc cx- 
pcnfis,qua? fiunt in arando,tri- 
curando* &fcminando,&dc 
fimilibus, quaeomi 
duccnda , tamquam 1 
finequibus non potuiflent co- 
modcfru&uscolligi l.fianon 

0 o m 1 • kj , frudtus,ff. dc pctit* 
1 1 £ r ed . & r ra di t burd.dcc1i.2i 2 . 

f*rias expcnfas dcducacctiam 
mal* fidci poffcffor d.I.Ii a r. OA 
jpomino,§.fru&us, ff.de pctic. 
hf rcdic.Glof.in I. i.Cde fru&. 
*k Iit. cxpcni. Barco. & aJijin 1. 
f ru tfus,ff.fuJu t. mat. & ncc. m 
I. domum>C.dc rci vendk. 

Pariracione, nccfrudcus, 
pcrcepti cx melioratiombus 
fundi, auocatipcrSaluianum 

1 n 1 crd j ct u ns, eflent computan 
j di 1 » tqujanccifti rcftuuun- 



tur a m:*ic fidci poilcflbrcl. ce- 
tcruin , §. impiobe, ff. dcrci 
vcndic. Kot. Rjm. m nouns. 
decif.2574.par. 1. nurnero 1. Sc 
Surd.d.d^ cii.2 82. numcro 30. 
cuni alijs ibi ctar. mii fortalTc 
confiftercnc in ftcrcoracioni- 
bus, Sc plant tionibu», quae 
cum flaiu ad vberiortm tru- 
#uum coUe&tonem , dlent 
vtiquc computandifru&usex 
ipfisrccoilccti cu ncc ipfamec 
meltoramcnta rcftituaturMe- 
noch.dcrccupcraud. poif. rc- 
mcd. 15. numcro 513. Rot. 
Rotn.ia nou1fs.deul.3y8. p. 1 . 
numero vltimo , qu* cnim 
fiunt propter mauutcntioncm 
&ndi, non vcniuntineftima- 
tioncl. agn,ff.dc vfufruc. !. pc- 
nult. ff.dcimpcn.in rcb. dot. 
&c.& Ror.Ruii». m nouifs. dc- 
af<rfo7.uunvvlumd,par.i. > 

dc quibus omnibus vi 
tmvdcudus cft Ri- 



minal.Iun. 

con- 
iii.41i.l1b. 
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• " QVAEST. X • 

ARG VMENTVM. 

Fruc*his percreditorem pcrceptt iW pp^ipi percepti in iu- 
ex meliorationibusbonorum M feSO^ ^ cto ^aluiani 
cmphitcuricotu in iudido Sal' itcrdi&i ex bo 

uiani interdicli computantur nis, mclioratis per dcbitorem 
in fortcm , & vcniuntin gcnc- in reemphircutica, imbutan- 
raliobligationebonorum. turinfortem^minuuntr^e- 5. 

ditum , cu & ha?c obligari pof- 
i1nt,quicquidfitdeipfircem-' 
1 KOK M A K I V UU. ' phiteutica.dequalatediximus 

fuprahb.2.qua!iT.?.Vndeiurc 
merito vcniunt fub generali* 
/ JieUoramentafacJatnreemphi t t hypotheca omnitim Bono-" 
teutica per debttorem^ventut mm , vt alias cenfuit Rot.cora 
ingenerali obltgatione bonth IHuitr. Seraphind?o caufa Ro 
rum. man3CafalisMarfiIiani,rela- 
3 Melioramentaftciainreemphi ta pcr eundcm llluftriiTimum 
teutica non dettoluunturfed in quodS cius voto pcnes me 
tran/euntadauo/cunqueha> in vna Illuftntf Heredu q.Hie-. 
redes ettam extraneos. rony mi S.G corgi j cum Vcnc- 

3 Nec mtttus compenfantur cttm rabili Collegio Angeloru jna 

fruclibus. pra?fuppofito , quod in inftru- 

4 Ntjtcutpa emphiteut* res fiif mcnto conccflbnis ipfius cm- 

fet devoluta , quta tunc , & phiteu fis, jphibita fit alicnatio, 
meltoramenta deuoluttntur . Ctia lato furhpto voca>ulo, ta- 

5 Mcituramentjfic7ainrrcnphi men melioramenta dHtcrfoM 

teutica , dtcttntur tpfius em- rc ceiCtur, & in his aKo iurc vti 
phiteutx. mur,eo quia fecundumxomu- 

4 lus in re dtcitttr kibere, non fo- ricm diftin<5tionem, qu2do rcs 
lum c/ut h tbet ture propno> dcuolmtur ob lincam finitam, 
fed etiam atti habet refpeCtn mdiorameta debentur,n6 au- 
altcutusiurts. tcm dcuoluuntur, fed tranfcQt 

* 2 tad quofcunquehfcredesc*- 5 
trancos , vt poft Clar. bVro. & 

Pmcl. 
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PincI.dcterminauitRot.Rom. C. dc fun. cmphir. & Bcro. 111 



-toram R< ucrendiilimo D. de 
GraKin jllaBonomcn.de Vi- 
pinbMcrcurij 2 1. Maij 1 578. 
inimpreis.diucrf.dccif.398.p. 
1. & iccrum in eadem caufa de 
cif. 1 8 6 .par. 2 . quibus in locis, 
dixcruiu ct Domini,quod tuc 
ncc mclioramenta copenfan- 
tur tcum irucTibuSjfccundum 
tcrminos l.mfundo, ff.de rci 
vcndic quia cmphiceuta percc 
pitcos, taqunm Donunus, ad 
difTerentiam bonac fidei pofsef 
forisqui confequiturmeliora- 
meta folummodo ex quadam 
xquitate,quocafu,frurtusc5- 
pcnfantur, cum cis 1. fumptus, 
tT. de rei vcndtc. & habctur ;n 
diclisdecifionibus. 

Quod proccdit , nifi culpa 
ipfius cmphiteurje res fuiHct 
deuoluta, quia tunc mcliora- 
mentadeuoluercntur , t&cu 
hac diftin&ionc alias iiu ellexit 
Rotainlocisfupraciuuis, mc- 
iioramcta tranfireadquofcun 
qucha?rcdcs,etiam extraneos, 
dummodo abfit culpa Clar. in 
§.cmphitcufis qua:fr. 45. Surd. 
dccif.317.nu. 1 6.$c not. fcnbb. 
in 1. Scnatus §.marccllus, ff.de 
leg. i.alias circufcriptaculpa, 
funt tranfmiflibilia ad quofcun 
quc ac etiam ccflibilia , licct in 



tap.poruit, num.50. 5I.&52. 
extralocati. 

Nec prxdictis obftat, fi for- 
taflediccrctur prohibitam eflc 
no folum ipfiufmctrcialicna- 
tioncm inccrporej ndctiam 
iuriun>,& pcrtmenuaiu qua- 
lia vidcntiu cfk meiioramcu- 
ta j nam huic obuclo fatisfacic 
Illufhiflinuis Dom. Seraphi- 
nus in cius voto , dum relpon- 
dendo , diluic contrarium, nc- 
gando, ifrudeiTcins l omini 
dircctij quinimmo , dicitur ius 
5 cmphiteuta; t quod ^pbat ma- 
nifcfte ( v t ipie inquit) eo quia, 
ficiTetius Domini dire&inon 
tranfiret ad emphiceucam , vt 
diximus,6V cxprefs£hoc dicic 
in terminis Clar.in dicT.qiucft. 
45»vcrf. Adde. 

f- go autem , Ci non] cfTet te- 
mcrarium aiiqiud addcre,libc- 
tcr refpondcndodiccrcm,(up- 
pofiro eriam, quod illud ius cl- 
fet Domini diredti, intelligen- 
dum clk,!ccundum iuiis intcl- 
lccTum, ncmpc rcfpctiu iuris 
praelationis,quod d^ imnus ha 
betin ipfarc,nonautcm rcfpe 
du iuris altcrius,quandoqui- 
dem ius habcrc dicitur non lo- 
Ium, qui habet ius aliquc d uue 
proprio. fcd etiam rcfpc&u al- 



eis dns tunc prarferrctur,t atio- tcnus luris , t quod habcr in rc 
nc*iir€&Dorninii,iivuIt,J.a. l.takm,$.fiquisita,vbi Bart.ff. 

de 
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clchaercdibus inftir.fcd nihi- 
laminustranfco cumallegar 
tarcfponfionc. Et cxpradi- 
&isconcludo,quod mcliora- 
mentafa&a in re cmphitcuti 
ca ucniuntin gencrali obliga 
tione, & per Saluiauum pof- 
funtauocari, &merito ftu^ 
dus in cis pcrccpci extcnuant 
fortem , & minuunt crcdi- 
tum, fecundum quod dixi- 
mus in qua?ftio. prjecedcnr. 
&cet. 

ARCVMENTVM. 

Rcs,pcrSaluianum intcrdi&um 
auocata,anpoflicfub- 
haftari. 



SV MMk^AIV M. 

• ' I 
/ Creditor potesl rem per Saluis 
numinterdtclum auocatam 
dtSlrahere ad publtcumin- 
eantum. Contrarium , »t§- 
mero 4. 

2 J$uod procedit maxime,vbi vi 

get siylus in loco . Contra 

num.i t.& 1 2, 
j Conltitktto CMarckU lib. f, 

cap.j.declaratur^ &nume- 

ro8. 

4 Katura Salmiaminterdiftieft 
ea , vt crcditor fttisjtdj de 
frutttbut rei . 



QueM* XT: j/f 

cap.1t.mmn.4M 
clar.u ur . 

f Creditor^MHOcdtareperUdi- 
eium Saluiam , po/esi afin- 
merepetitortum&poH ca- 
nonizationem creditt a^ert 
ad dijtrafftonem pi&ne- 
ris . 

7 Creditor.qui elcgit unam aclio 
nem.ftbttn aita prmudi- 
, eat. 

S Statutum^uodVtclusviclori 
condemnetur in expenfis* 
quemodoprocedat, & nume 
roj. 

9 Conftitutio ttudinducitform^ 
nondicitur fuperflua. 

1 Confuetudo , & ftyluscontr* 
ius 9 non poteft introduci a 
Iudtctbus deputatis ad itts 
rcddcndum 




QVAESTIO. XI. 

E tandcm pcr 
J^XlS «^djtoreiu- 
dicio Saluia- 
ni auocata , 
vidctur ipit 
crc dicori pcr 
miflTum, vt poflit rcm auoca- 
tam ad pubhcam haftam 
1 t ;diftrahcrc. , & libcrare , 
faltcm prjrcedentcincimatio 
ncdcbitori, feu poflHTori ad 
ctfc&um, vtilJam reluant, 
G g atquc 
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atque redimant,vt tcnute Co 
uar. var. rcfol.lib. 3. cap. 18. 
num.4.accedente maximc rc 
gula,quod creditor non tc- 
neatur rccipcre particulare 
folutioncm, vtfuntiuracla- 
ra,&inomnemcafum, vbi 
pars fuiflctintimata, & nihil 
quod rcfcuarct , incotrarium 
adduxiffet > rcs dc plano pro- 
ccderctperca,qua? nor.Dec. 
in l.vinum,ff. fi ccrf . pcr. col. 
pcn.ucl vbi vigcrcr ftylusin 
Ioco,quod bona capta,& auo 

2 cata t pcr Saluianum intcrdi- 
c-tum ad publicum incantum 
fubhaftcntur* & vcndantur, 
dcquo pcr Bccc. confil.95. 
numcro 9.cumfcq.&in pun 
&o Stc f. Grar. dccif. March. 
208. num.i i.exemplifican- 
do,vtibi pcrcumnum.p. vbi 
dicit, prardj&a tanto magis 
locum habcrc, ftantc argidia- 

3 na Confhrutionc f lib. 5 .cap. 
7. qua cauctur, vt miffus in 
tcnutam vigore fcntentia? 
poft certum tcmpus, ibi ftatu 
tum, dctcrminatum pof- 
fit rcm vcndcrc plus offcrcn- 
ti, faclis legitimisfubhaitatio 
nibus, quar fecundum cum , 
cum fir generalis, dvbi t quo- 
que gcncralitcr intelbgt , vt 
aliquidoperctur vltraiusco- 
rounc, excmplo ttaiuu dicti- 



mjnterdilh 

tis,vt viclu s v i clori in expca- 
fiscondemnctur , quia nc fic 
omnino fupcrfluum , dcber 
intclligi, vtprocedarctiamfi 
viclus habuerit iuftacaufam 
LtigandiMathef.fing.8o.Ale 
xan.in Li.coI.pen.rf. <d J.Falc. 
Couar. prat.quaefKcapit.27. 
numcro 4. in fi. Fclyn. in ca- 
pit.i.dc rcfcript.S: Rol. a Val. 
conu'l.62. numcro 13.& 14. 
Iib. 4. 

Contrarium nihilominui 
vcrius cffe dc iure aibitror, 
4 nam naturuta&ionis Saluia- 
ni intcrdi<5ti exprefse rcpu- 

gnat, quodrcs auocatapof- 
fit vendi , fi quidcm illa a&io 
datur crcditori mcaufampi- 
gnoris, & hypothccae folum- 
modo dctincnda,vt dc { ru&i- 
bus illius fatisfiat integre , & 
non alircr, fic enim omncs 
pradici exponunt , dum for- 
manc IibcIIum in huiufmodi 
rcmcdio, vt pcnes Arer. & 
laf.in §.itcm Serui nain fi.in 
ftit. dc act. & pcr Rot. Rom. 
in nouifs. diucrf. dccif. 3 5 
fubnumcro ^.partc 1. & pcr 
Bartol.in 1. i.rf. dc Salu. in- 
tcrd. &plcniusdiximus alibi 
opportune,& probattext. in 
in$. adipifccndeinftir. dc ii» 
tcrd. 

Non obftat authoritas Co- 

uar. 
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«ar.eiaduerfocitati, quia,vc 
cxponit Rot. Rom. eiusdo- 
anna proccdit tantumin hy 

j pothecatia t a&ionc, vt in dc 
cif.43. hibnurocro 3.par. 1. 
nonautemin Saluianoimer 7 
di&o , Ratio diuerfitatis clt in 
prompcu,quia in hypothcca- 
ria tic plcna difcullio cccditi, 
& dc eius validitace difcuci- 
tur ,& ficdcbicum canonizn- 
tur,vndc nd mitum,fi credito 
ri datut Iaculcas rem (ubhaia 
di,qua? ratio non vigec in Sal ' 
uiano, fcdeaceiTac, quiadi- 
feuffio crediti refcruacur in 
pccicoriopoft quarn crcditor 
aflcquutus cft poiTeifionem 
bonorum, &ob idiuftepo- 
tzi\ debicor,& poflellor lc op 
ponere, ne rcs diftrahatur, 
tumpoffit, & re&e dicere, 
quod non conftac de credito, 
&pcr iitam rationem datur 8 
facultas crcduori , ucauocata 
re in poilcflorio ludicio, agat 

^ in iuuicio pccitono , fq u °d 
ptius ftierac iufpcnfum ad (ui 
lauorem pro iaaliori expcdi- 
tioncpoiUilorij, &indedo- 
ccat dc v.liditatc crediti, & 
obcenca v ictona diftrahat tuc 
pignus ad iui voiuncarem , vt 
debitum oinnino pcriolua- 
tur, quae cmnjadiicuilafue- 
runr m Rota in dicta dec. 43. 



Qutfi. XL irt 

fubnumero a.&c 5. par. r. 

Et parum facit, quod crc- 
ditor ncn tcneacur recipere 
particulare 1< lutioncm , quia 
imputct fibiquareclcgithac 
viam,f illi enim obftat alia rc 
gula quod uia, quam quis eli- 
git,debctfibi patercl. i.ubt 
B <rt.C.dc furt.laf.ini. in p:o 
uincial» $. 1 . num. a.& 9. ft de 
nou.opcr.nunc. Abb.inc.ti- 
gnificantibus num. 30. deh- 
bdl. ublat.Bald.ini. 1. C. de 
fcruic.& aqu.cumfimilibus, 
quare intcntando hoc remc- 
dium vidcturaccommodaiTc 
fuam voluntatem , & fauori 
luo rcHUttafle 1* fi quis iu con 
fcribendo,C.dc pat. 

Ncc Conftitutto Marchi^ 
quicquamfacit, quia ommii- 
fo, quodilla Conftitutiolo- 
quitur reipc&u dcbitoris,& 
crcdicorist tancum, nonre* 
fpcdhi Tcrcij poilcilbiis, vt 
paccc in cap. praccdcnci ( ibi 
vocaro dtbitorc ii voluerit, 
vc atliftac vcndiuoni ) cxi cui 
fublcquens Conftit. Itat con- 
tinuatiuc, tum obdictionem 
( item; m ptincipio poiitam, 
qua: rcpctit,&concinuat prc^ 
ccdentiaSurd.decif.88.num. 
i^.tum iiuiaKubrum hocma 
miche mdicat lbi ( (uper cade 
Conitituuonc ) ad not. per 
Gg 2 om- 
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•runes fcribb. in Rubr. f£ Ci 
cert.pecat.& in Rubr. inft. dc 
a&.refpondecur,quod in his, 
qu* func iuris communis cor 
rcdtoria , non fic exccnfio dc 
vno cafu ad alium , vcnoc. in 
authcnt.quas a&iones, C.de 
facr.fanc.ccclef. & fatis opera 
tunllu Conftitutiojcum no- 
bis tribuac torma proccdcn- 
di in fimih nuteria , quo cafu 
nondicitnr lupcn.ua , ctiam 
quodqtiid minitmim opcrc- 
cut t Barc.in 1. 3.§.fi rem, fl.de 
lcg. 3 . Sutd. decif. 3 6. numc- 
ro ip. 

Opinioauccmillade ftacu 
co y quod vnftus victori in cx- 
o penfis condcnetur , t n6 efl 
cuta,cuiusconcrarium tenuic 
Alex.in Lpropcrandum>§ fm 
auccm altcrucra, C. dc Iud. 
vbi dicit,hancciTciuftiorcm y 
& c.quiorera opinioncm BaL 
in l.termi»ato,C.dcfru<5t.& 
tr.cxpcnf.A1ln.1n praxi Iud, 
§.'3 2. in 3.1imic.prin.&Meno 
ckcaC 1 77. cx quib. illa con- 
clufio iudicio meo redduur 
facis dubia , ncc propterca 
abca (umcndaeftargumcn- 
tatio. 

Poftrcmo , nec quicquanv 
facit pr.rtcnlus ftylus cxad- 
ncrfo dcdulhi5,& pro rcfpo- 
fioticfuf&ut dcduccte in tcc^ 



minisRot. Rom. in vna Ra- 
uennato »fi de Lupaccllis dc- 
cif.7?8.p.i. vbi fmcdi&um, 

1 1 quod huiufmodi ftylus , t cu 
ficcontraius, nonpocuicin- 
dueiaiudicibus, depucacisad 
iusrcddendum,non obftan- 
tc , qnod dc hoc ftylo fujlTet 
fubfcnpta quardam fidcs ab 
Aduocatis , & CuriaJsbus 
hniufccjCiuitatis,c\ k'co non 
rcfr.igari , di<5tum fui,icdfo- 
rc neccifanum,probarc I< giti 

12 tnam confuetud ncm f per 
tot,& talcs a&us,vt deueniae 
adnotitiam Populi vel njaio 
ris partis,ita,\ t conftare pof- 
fit dc tacito confenfu , per 
qucm dcrogatum ftt itiri co- 
nuini,utibi dcductum fuit,& 
in his tcrminis incclhgo, pro- 
ccdcrc deciljunem Gratiani 
cxaduerfio allegatam,qua: ir> 
ipecicloquitur deconfuetu- 
i.i dine,&alios Do£torcs N 

fiquifortafsccon 
trarium tc- 
nuerc. 
(.:) 



• !!> 
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Lib. Ill 

ARGVMEN TVM* > 

• * • * * 

.. . • -» 

Bona per crcditore iudicio Sal- 
uiani atiocata , & indc per 
cum de fa&o vcndita •> vei a» 
lias alicnata, poiTunt auocari 
pcr dcbitorcm,mie reum co* 
uciitum rcmcdidrccuperan- 
dar. 

SVMMARIV M. 

1 Ssiuianum interdtc7um, quod 

fortitum fuit juum effcttn 
pcrfoluttone, veifimttt mo- 
do^ caufat rcmcdinmrccu- 
perandd. 

2 SuccejforfingulariS)habescau* 

• fam a credttorc,qut rcm iu> 
dicioSaiuiantauocauit, te- 
neturillamdtmittercfo!** 
to prioridcbitoper cotiecJio- 
nemfruftuum. 
S Spotium intrat,& habet locum 
probatis extremis. 

4 Frimum extremum im fpoiio 

probatur per hbellt oblatio- 
ncm contra pofejforem , & 
per jentcntiam iatam. 

5 Secundftm c.xtrcmu probatur 

ex UnsjuUenta.tone. 

6 Spottum non datur contraeu^ 



nui reperiturin pojfefsiont 
authore Prdtore tntellige , 
vtiU. 

Decretu Indicis antinens fum 
mamvttradebitum, dtci- 
turfpotiatiuum. 

■ 

... ... , . 

QV AEST. XIL 

m . • 1 




gat, crcdito- 
rc bona pcr 
Saluranu in~ 
tcrdi&u auo- 



catajdiltrahcr^alicnarc, vcl 
hypothecare, cotraformam 
iuris prouifum cft polTeiTort 
dc opportuno rcmcdio,(t3- 
tim , vt dcbitum cx fruclibus 
fuit folutum,vcl alitcr iatisfa- 
<5tum , quotics cnim Saiuia- 
num intcrdiaum habuitfuu 
eflfcclum caufac remedium 
t rccupcrandap, atquc fi pof- 
fetTordc facto fuiiTct fpolia- 
tus,nam foluto dcbiro omni- 
noiur3pignoristolIuntur,Ic- 
%r prima,& fccunda, fT.quib. 
mod.pign. vci hypoth. ioh L 
fccunda, C. fi pig. pign. dat. 
fic,& (olutionc lilius, quod 
dc bctur omnis obligatio pc- 
rimicurinfticur. quibusmocL 
rc concrahic. oblig. cum vui- 



DewiliSald 

ga.& reliquum , quod fupcr- 
iflilJico dcbec reflicui poflcf- 
fon, c. cum contra. dc pign. 
Ncguf.dc pign. 5 . p ar . m c mb. 
5 .rabnu.3. 

Quaproptcrfi habenscau 
fam acreditore, cui rcspcr 
Saluianum auocata vendica 
fuic, vclobligata rccollcgic 
tot fruclus, qui fufhciant in fa 
tisfadione primi creditoris, 
vtiquc obligatus crit cam re 
dimictcrc, texquonon po- 
teflplusinris fuccciTor habc- 
rc, quam Author fuus ,I.ne- 
, mo plus , lf.de rcgul. iur. & 
cenfetur ifte iubrogatusloco 
prinr.l.fi cum, §. qunniuria- 
rum. lf.fi quis caut. quo fir, vt 
frudtus percepri , tam ab Au- 
thore,quama fucccflbrccx- 
tcnuabunt fortem , iuxt.cap. 
primo,& f ccundo,dc pign.fic 
bencNcguf. depigno.j.par. 
mcmb.5.numcro tcrtio,talis 
cnim fingulari fuccciTor dici- 
tur poffidcrc rcm ad vcihta- 
tc m poileHons 3 ficuc & prout 
poffidcbat Authur fuus I.Ti- 
tia, ff.dc folut. & Ofafc.dccif. 
ii5.numcro ii. cum rcli- 
quis , & aduercunc Modcrni 
de Saluiano , parte ccrria, ca- 
pitulo duodecimo,numcro 
5.^.7.8.«^^. r ailJatcsfcm- 
pcr tranfit anxua cum dedar 



Jntefiitt* 

ratioue dc qua in fnia,hot 
cft, vt poffid cacu r doneccre- 
dicor fuerit fat isfadt us,cv cum 
faclum iudicis dicatur fa&u 
partis, leg. ob caufam , Cdc 
euift. qucmadmodum fl par- 
tcs pa£t* cflcnt , nc ca rcs a 
crcdrtctrc dcttnerctur , nifi 
quoufquc cx tru&ibus illius 
luiflct f a r; sf a cTtus ; ita pari ra- 
tio n c ; quado pcr fententiam 
fuitdcclaracum,qu* quidcm 
declaratio conft.tuitiusin rc 
leg. cos , C.de pigno. & cum 
prc hibitro flt realisco quod 
rcfpicit bona, omnisalicna- 
tio,& domini , translatio, de- 
bct impedtri praetcr illam fru 
cluum collecli< ncmiu fatif- 
faCtionem crcditi. Bartof.in 
lcg.pcto.§.fratrc, numcro fe- 
cundo, ff.de lcgat.fccundo, 
Surd. deuf 2 54-numcro 31. 
& fi aliter diccrcmus creditor 
cx fua pro pria culpa commo 
dumconfcqucretur , coutra 
omniaiura. 

Quod autcm in (jtti fpc- 
cic lit locus remcdio rcmtc- 
grandx patet,qtiia probatis 
cxtrcmis , fj»olium dcicur 
t probotom , hoc cftanci- 
quiorp<»llcflorio,& uouaco 
ucnti. Alcxan-coniiln) 103. 
libro fcprimo,AlT>.m cap#ad 
fedcm , iwmcso a8. de rcltit. 

fpo- 



Lib.Ul 

fpoliat.Socin.in Icg.rcmnuc 

nobis,fF.deacquiren.poffetf. 
numcro i6.Mdi6k.il afione 
377»& Amat.decif. Marchise 
^o.nume. i^.cumalijsjqua: 

Rl 

ci. 

Dc primo extrcmo dubi- 
tari nonexpedit, cumfuffi- 
cicntrrilludconftarc dicarur 
cx Lbellioblationcpcrcredi 
torcm contra poiTeiTorcm , 
^ fdum intcmauitiudiciu.Sal- 
uiani, qui contracum pro- 
bat,& conrra habcntem cau- 
fam ab co I.eum prarcum, dc 
liber.ca. Abb. in cap. fin.nu- 
mero 15. de confeiT. &Iat£ 
Gabr.eodcmtit. dcconf.con 
cIuf.prima,numero duodcci- 
mo , praetcr quod, cum ad flt 
fentcntia, contraRcum bta, 
& poftefforio capta in cius 
cxccutionc, tollit d fficulta- 
tcm , vt fuit dcducTum inilla 
Romana fpolij Vencris pri- 
ma Martij 1 60 2. inmanu- 
fcrip.coram Reuer. P.Dom. 
Litta. 

Dc fecundo paritcr no cft 
difceptandum , quod ftatim 
iufhficatum diciturex litisfu 
5 ftcntatione, taddccifio.Ca- 
putaq.3^. partcfccunda, & 
etiam diCtum fuit in cadcm 
caufaRouunafpoIij. 



• . Xtt. /i# 

NVcrcpugnat , qnod fpo- 
liumnon deturcontra cum, 
q»i rcpcritur in rofTcffionc 
6 authorcPrartore, tq«ial? sefc 
creditor, qui cxiOir in poflcfc 
fioncin cxccutionekutt ; iti$ 
Iata? in Saluiano interdicto , 
I.iufle* poffidcr. ff. dc acquir. 
poflcfl.cum vulg. namiilud 
cft \ crum aprincipio. fcd vbi 
iudicis fa&um incnit cfie in- 
iuftum, quod accedit ftatim 
creditorcfatisfa&ocx frucTi- 
bus, tunc intrat fpolium co 
modo,quo diciinus,illum rc- 
integrandum effc , qui a iudi- 
ce, ncc ritc , nec re&e procc- 
dcntc, fuitfpoliatus,cap.cx 
infinuatione, dc procur.cap. 
conquerenti.de reftitu. fpol. 
Abkin capit . cum caufb m,in 
4.not. dc offic. dcleg. & Rot. 
Rom. in noufff. diucrf. dccif. 
1 1 55 .par.3. & alias firmauic 
Ror. in vnaTiburtin. domus 
i7.Maij 1 5 9 f.coram Illu- 
ftnffimo ManticaA' ahbi fa?- 
pc. Ratiocft,quiafcntentia 
iudicis Iata in Saluiano mtcr- 
diCtOjhabet in vcntrelimita- 
tam caufam,hoc eft,vt crcdi- 
tor dctincat rcm in caufam 
pignoris , doncc crit fatisfa- 
&us,igitur limitatum debct 
parereeffe&um. vulg.l.ina- 
gris 3 ff. dc acquir. rcrum do- 

minio* 



Digitized by Google 



1 t 



De rvtdi Saluiano Jnterii Bto, 



minio, & pcr confequcnsea- 
tcnus durac ci us crTectus, qua 
tcnus illi caufae rcpcricur fa- 
cisfa#um,& non vlcra,ica di- 
cimus, quod dccrcrum incer- t 
poficum parcim cx vcra , & 
parcim ex falla caufa,inco- 
7 tum dicicurfpoliatiuut Bar. 
in l.Fulcinius?» prarcor aic.ff. 
cx quibus ca.m polf.eac. AIc- 2 
xand.in lcg. a Diuo Pio. $.in 1 
venditionc , numcro quinco, 
vbi Iafo.numero 1 2 . ff. de rc y 
iudic.& alias ccnfuic Rot.co- 
ram bon.mcm. Bubalo dc an * 
no ijS^.multo magiscrgo 
vbicaufaincocumcuancfcir, 
& ccflac vt in ccrminis noftris 
ica rcfolucum cxtitiiTc firmac 
Tibcr. Salulr. in praxi Rom. 
in una Vince de Brunis 4.IJC 
ccmbris, 1 5 S^.coratn Illu- 
ftriflimo l)om. Blanchecco 
vtpcreumlibro 2. cap. 2.1111 
mcro 37. & lcquuntur Mo- 
dcrnide Salu. cap. 19- P arcc 
3.num.i 1. 

ARGVMENTVM. 

Quomodo fuccurrcndufitRco 
co nucnto, cui res pcr Saluia- 
num inccrdiwtum f uit auoca- 
ta in liquidatione fru&uum 
credkore iatisfado • 



SVCMlMARIV M. 



Creditor tenetur finguloanno 
txhtberc notulam frtitful 
recollctlorum , inftante de- 
bitore , veleo,cui resabUt* 
futt. 

Rauonem quicunque pracft re- 
bus alienis , redderc tcnc- 
tur t 

Appellatio datur altquidatio- 
ne. 

Appcllatio etfi non dctur in pof 
fejforio, datur tamc ab cmcr 
genttbus. 



QVAESTIO XIII. 

S'/*?^S& Olcnt quandocu- 
k Wtft quc nonnulli du- 
re ccruicis,ac n5 
ture cunlcicnti^ 
denegarc veram noculafcu- 
dhium , perccpcorum W rc 
per Saluianum ludidum auo 
cata,remtcnccs potfcflioncm 
rei d*mict( rc^Ojiiamuis de/ru- 
tfibusia recolIc£cis fincpluf- 
quamfacisiacn, & quiaSal- 
uianum inrcrdictuni uacurfo 
lummodo ad calcm crTeccum 
vt crcdicor ca rcm dccineac, 

doncc 




lltitt; * 

donec fiierit cx fructibusil- 
lius fatisfaclus ad Bartol. in !. 
prinia , C. dc Salu. intcrd. & 
Mcnoch. deadipifc. polf.rc 1 - 
mtd. 5. vbi plcniusquaread 
tollendas ambages, lites, & 
cxpcnfas datur/alubrcconfi 
Jium in praxi, vt dcbitnr,fiue 
Rcus couuentus,cui 1 es abla- 
ta (uit^ fingulo anno vocet 
j t crcdirr rcm in itidicio, ad 
Cxhibcndum nntulam om- 
nium fru<fruum rccollcdo- 
rum ad eflctitum cos xflima- 
rc facicndi,fccundum com- 
muncm a?frimarioncm , qua? 
cumt in foroprout fic scfri- 
mandas efTe res,qua? in gcne- 
rcfuo rccipiunt fun&ionem, 
diciz Bartol.in lcg. fecunda, 
C.Jercfcind.vcnd.& Aft1i&. 
dccif.3 1 6.qua?a»ftimatio cnt 
facicnda , dedu&is cxpcnfis , 
vt pcr Rot.Roman.in noufT. 
dccjf iS ?.parte prima,nume 
ro lccundo/riictuscnim non 
dicuniur,nifi dctra&isomni- 
bus exprnfisl.diuortio.I.fru- 
clus , vbi Bartol.'& alij fcnh. 
ff.foIur.matrimo.Ncc cntdu 
b;(andum , quin crcditor po- 
tuitcogiad cxhibendumhu 
iufmodi notulam,cumintcr- 
fit trm dcbitori , quam ci, cui 
fuit abhra , c ft enim vcra dc 
iurcconclufio quod quilibct 3 



qui pra? cft alicnis rebus,& ne 
gottjs, tencturrcddcreratio- 
2 ncm,tlcg.lecunda, ff.dcne* 
go.gcft. aJias ad inrcrciTe po*- 
teftcondcmnari,Ieg.3.§.ha?c 
a#io.ff.eo.Rot. Aucnion.de 
cif. 4j.numero i7.Rot. Ia- 
nucn.decif. 98. in princip. & 
decif ltfj.numero j.quinim- 
mo fortius tenctur conficerc 
librum , vt exaclc pcflit om- 
nia mcmoria? retincrc , alias 
contra eum poflct in litcm iu 
raii. Plot.de mlit.mran.$. 4. 
numcro85.& bcncVcraI.de 
cif. 1 57.par fecunda,in prin- 
cip. vbi praecipue Joquiturin 
vna liqutdationc fru&uum, 
& fub numcro 4.dicit in di#. 
libro,foredcfcnbcndosom- 
ncs,& fingulos rcdditus,pro- 
ucntus,Cv fruClus cx bonis ad 
miniftratisjvtibipercum, & 
quodcrcditortcncatur cxhi- 
bcre ulem notulam , diciz a- 
perre Rcbuff. in tracla.de lit. 
& oblig.artic. 1 2.glofIvnica # 
numcro 1 2 . lnficiari enim n5 
potcft , quin talia bona , per 
crcditorcm auocata , fubia- 
ccant reftitutioni dcbito fa- 
tisfa<5to,ca cnim creciitor pof 
fidet ad vtilitatcmdt bitoris, 
CucRciconucnti,vt fruclus 
conucrtatincxtindionclor- 
tis,lcg. prima,& fccunda, C, 
Hh dc 



«Jc jugn.a£.vtigitur poifit m\ ftm^jk quo fupraj i & Jioct 



jaoutiam deucnirc quantitas 
jfu(auum,apcrcprctium cft, 
quod crcditor dc his curarn 
habcat,& radoncra redda*, 
cxquocos rccolligcrc dcbct 



in qua;ftione prdeccdcnti f7r- 
mauimiis in huiuffoodi ca^- 
bus compctcrc rcmrdium * 
cuperandae a quo non datur 
appcllatio jabcmcrgcntibus 



in caufam limitatam, ergo li- 4 tamen Iicuerit appcllare, 1 1 1 
miratum quoque parcrc de~ poft Put.Contard.& alios fir 

mat Surd.indii5bdccifio.2 7. 
numero 13. qu.x rariocctla- 
bitcmanata notuladcmanu 
ciufdcm ctcditoris, cui chc 
ftand'im,&fic r.ot crit ^pus 
ingrcdi bancdiffiVultatcm li- 
quidationis,fcd ftatunexhi- 
bita icntcnri 1 in rcuicdio SaJ 
uiani promuigat3,cxhibita- 
quc notula pcr crcditorcm 
iucceifiuotcmporc, inaclis 
rradita, ac*ftimationc fada 
dcbitor, aut Rcusconientus 
( vifo per ludiccm cakulo in 
iententia , &c notula , ac fum- 
mis in cis contcntis) crit ad 
tium priftinam poifcfFione 
rciotcgrandus iuxta 
ca, qux diximus 
in d. q. prj> 
ccdcoti. 



bet cftecWm vulg. I. in.agris, 
rT.de acquircn.rerum dom.& 
notulam hanc cxhibcrc tcnc 
bitur ctiamctim iuramento, 
argumento tcxt. leg.hac cdi- 
ftali.Mlud.C.dc fecund.nu- 
pt.uam quoticsquisfconert 
rtarcdivto alicuius , intcll.gi- 
tur fi accedat iuramctu Plot. 
dc in li t.i ur.§ 48 . nunvro fc- 
ptimo 

bt prodcrit talis cautela 
adrollcndam liquidationem, 
quiaex ea notula fatifqs crit 
fa&a liquidatio & ita cctfabit 
iudicium ordinarium fi for- 
tafle cftt t opus repcrireteftcs 
pro corum Iiquidacione cuv 
ius caufa ncgotium efficere- 
tur t appcllabikj.&wwtum, 
non fine maxjmo difpcndio 
cxpcctando trcs conformes, 
vcl alias rcm iudicatam , cum 
a iudicio Iiquidationis dctur 
appellatio, tanquamdiucr- 
fum a ncgotio principah ad 
dccifionc Surd<ai7**i4c,H. co 
maxwc quial«iuid#t>oprin 
cipaiitcr deduptur ai cffe- 
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ARGVMENTVM. ; 



Minor an rcflituatur aduerfius 

fenrcnciam , Jacam in pof- 
fcifono Saluiam, & an cxccu 
tioimpediatur. 



SViMUARirM. 



1 ReJlttutio in integrum datur 

minort oducrjus JemenHiy 
. Utominpoffeporio^intclU- 
: ge,vt**.4, 

2 Re(tttuttotntntegrumfaciliHS 
i concedttur^ cjuam sffpcli*- 

tio. 

J Rejlttutioin integrum non df 
tur minori tn pofiefforto. sn- 
moryfsimo. 

S Bomnum ejfe cnormifsimHm 
rcmittitur urbttrto tudtcis^ 
quale AHtcm dcbcat ejje ar- 
bttrtum , tbt numero Jex- 
to. 



7 ReHitutio inintegrumun im- 
fcdiot executtoncm . 



• ! 



> > . 



QYAEST. Xllll 

t ' 'tfVV Tf^f i *• * 1 * * *f f\ T f^*^ *V \ '0* • 

Ij) Aec cft qua?r 
ftio, q dcfa- 
c"t<» diciturac 
c.diilc hnr\9 
nu ^dc qna 

fuit 




magna 



controucrfiaintcr Azo.& Ba 
garoti & fequaces ex vna ; 
& inter Bandinum Baid. & 
alios ex alrcra, in qua tadem 
pramaluir opinio Bagaroti, 
ncmpe, minoridandamciTe 
rcitirutionem in intcgru ad- 
ucrlus Jcntentiam, laramiri 
poffdlorio,t nam vtnot.Ber 
nm[.dcai.79.num.S.& ?. \\- 
cilius conceditur rcllitutio, 
quam appcllatio , quia ettt 
probibcatur apptllatio 1 pof- 
.tiTorioordinario , no tamcn 
prohibctur tn intcgrum rclli- 
t u ti u, & Jubdit,quod argumc 
tum proccdit negatiue , uon 
concedirurreititutio, Jgitur f 
ncc appeilario, icd non e con 
ucrsu, non datur appcll no, 
crgo nec reiiicucio m mce- 
grum i Vndc Jiccc lex loqua- 
turpervcrbagencralia, non 
tamcn cenicturcxcJudercre 
(titutionem in integrum , ad 
not.pcr Iaf.in 1. poltquam liti 
autnc. 1 6. vbi Purpur. & pcr 
H h a citn- 
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c undem laf. in I. fiinfanti. C. 8. num. 2 2 . & nouifs. A m ar . 



iur.dehb. 

Nec ob id remcdfum !. v- 
nicae C. (i dcmom. po(T. cric 
fuperfitium, vtnonnullicxi- 4 
itimarut,quos rcccnfct Con- 
tard.ad l.vnicam.limic.8. nu- 
mcro <5. qubus rpfcd plenu 
fcttsfacjt iub«umcro7. &£. 
nam rcrncdia ifta a pari non 
procrdunt, eoquiaf cilioris 

2 coirctJfioniscftRcftitutiot<L 
appcllacio , quae pluncs con- 
ccditurl.& fi fincf . rcftitutus 
ff. dc minor. non lic appclia- 
tio,quar femel, vcl b s permic 
litur , vt confidcrot Mcnoch. 
rcmcd.3.rctinend.r poiT.nu- 
mero 85 5. ex quibus , & alijs 
magis commumter conclu- 
dunc Dovt»res, refticucione 
dandam eiTeminoriinpollef 
Mbrio , vc lacc defcndic Me- 
noch. in di&o remcd. 3. rcci- 
ncn.poil.uum.85i.cumlcq. 
& Concard.ad d.l. vnicam li- 
mic.S.numcro 1 o. licct rcgu- 

3 lariter in poiTeiToriot lumma 
rijffimo fic neganda cum aga- 
nirde modico prciudicio,pr(> 
quo non fulecdanininccgru 
refticucio l.lcio, rT.dc rcftit. 111 
iiiceg.Capic.decil.4. tieninr. 
dccil.79.num.8. Mcnoch.in 
rcmcd. retin.poif. rcmed. vlt. 
Aum . j4.C0ntard.in d . lunit . 



decif. March.dccif.77.nu. 14, 
15.& 16. 

Vt autc non diucrcamusa 
re noftra , illud fummopcre 
eft animaduercendum } quod 
refticutio in intcgrum, ctfi 
dctur minori, fccundum opi- 
nioncm communcm fupra 
relatam , id tamcn d< bct in- 
tclltgi , tl ei refultarct maxi- 
mum damnumfiuccnormif 
4 llmum t alias circumfcripto 
enormillimo damno , rcfti- 
tutio cflet dcncganda ; ita in 
fpccie Saluiani interdi&i in- 
telligic Kot. Rom. in noui fs. 
diucrlldecif.34.numcro 2. & 
rn i a is tcrmtnis intclligo, pro 
ccdere dtvCam opimoncm 
communem, & ica inrelli- 
gic Achil.de GraiT.decif. 5. de 
reft. in integ. vbi dicic, dan rc 
fticucionem minori , etiam 
in poffciiono, quicquid ali- 
tcr fc; ciac Socin. conf. 266. 
numcr.atf. vol.2. quandocx 
aliquibus (igius potcft c< nfta 
rc, quod inicratur enormiili- 
mum damnum iph* minori, 
licec Concard. in d. Iimic. 8. 
aliccTcamincclligatjncmpe, 
vc proccdac, fi petaturrcfU- 
tutiopoft quadricumum , vt 
ibipercum, numcro 26. &. 
27.quodquidcmnonlcgitur 

in 
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m ipfa dccif. nec Rot.Ro. vbi 
fiipra citaraeam fic intelligit 
in di#a dccif.34. 

Et quamuts rcmittatur ar- 
bitrio iudicis , qunledicatur 

j cnormiflimum damnum t vt 
per Menoch.de arb't,iud.caf. 
74-& 75.Iib.2. & Ror. Rom. 
in nouils. drcif. 74. par. 1. & 
pcr Contard. vbi fupra cita- 
tum , nu. 2$. tamcn iftudar- 
bitriudcbet rcgulari hocpa- 

6 &o , vt pnus probet, lc t mi- 
norcmc(Tc,& quod, f\ cius 
cauf.m dcfendifllt , fcuci 
iuftam caufam,& in huiufm 
di cafu poflet tunc proba- 
rcdebonoiure in fuap< (Tef- 
(i meexprimcndo caufasfin 

ialtcmdicenaoiummarieae 
Ixfi i\c aduerfus di&am fcn- 
tcntiam, ita fenfcrunt com- 
munitcr interpretes vt per 
Contard.in d.limit. num.3^. 
37.41.43.& 44.001! Bcnmt. 
decii.8 5 .nec tcnet cofequcn- 




minorem,erg 1 eit la?fus,quia 
fcntcntia poteft etTc iufta, 
prout talis de iurc praefuroi- 
tur, igitur tcneturdocerede 
bono lurc fuo . Barto. in 1. 
nam,&poftea,§.li mi ior,ff. 
de mino. vbi bonus text. & 
cumfcquicur Rot.innouus. 



d f reftir. in intcgr. dccif. 1 . Sc 
5. & hanc cSmiincm fenter*- 
tiamdidtlaf.in d.§.minor,oc 
conferunt ea,qu x dicunt Do 
mini dc Rota in vna Rcati- 
na Ciftri in nouifs. diucrf.de 
cifione 34^. maxime fub nu- 
mcro oc"tauo,quo loci fub- 
dunt,numcro nono , reftitu- 
tioncm dari , ctiam Ecclcfiae 
in fpolio,& ad harc vidcri pof 
funt , qua? fcribit Ofafc.dect- 
fionc 158. quibus probatis 
crit,vt opinor locusreflitu- 
ttbni in integru,& non alitcr. 

Anautero reftitutioinin- 
tegrum impediat executio- 
ncm fententia? t dicatis qudd 
rcftitutioin intcgrum Iicct re 
tardct rcgularitcr fententia , 
vt pcr Rot.inloco fupraci- 
tato dccif. 34rf.fubnum.vlr. 
uihilominus recurrcdum cft 
ad fcripta pcr Benint.d.dccif. 
8y.numcro n.& pcrKor. 
R»m.d.dccif.34^.num.^. & 
Cont.in di&a limit. 8.nu 
pcr Mcnoch. de 
adipifc. pofTcf. rcmed. 4. nu. 
5>o8. cum fcq.&perThcfau. 
deciiio. 1 8 1 .& pcr Ror. Aue- 
nion.decif. z.tk pcr Afflitft. 
dccif.3 5 £.& nouiflime rccur 
rendum eft ad trawt.cdebcr- 
rimu Excellentiflimi,acFIo- 
renuujnu Dom. Sfortiar Od- 
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•di 3 cui rcn - it to lc&orcm , nc 
alictiUm laborcm tranicri- 
bcre vidcar 5 Et prour ia 
nomine Domini tra&atum 
hunc inchoaui , ica ad eiuf- 
demhv,norcm, & gloriam, 



ojntefdith 

ipfi fincm impono j Omnia 
mca San & x Macris EccJtiif» 
ncc non cuiufquc mcrliusfcn 
tientis, cenfura;, atquciudt- 
cio, qua dccet, humihtatc, 
fubmittcns. 
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